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| nant pronouncements by the Civil Aeronautics Board as to the 
meaning of Section 416(b) of the Civil Aeronautics Act! have 
caused increased concern as to whether the other economic provisions 
of the Act are to be universally applied or can be disregarded at will 
by the Board, according to its prevailing temperament. 

Section 416 (b) is one of the two exemption provisions in the Civil 
Aeronautics Act.? In recent years, this section has reached a level of 
importance which, if left unchecked, could render all outstanding 
certificates of public convenience and necessity mere pieces of paper 
of no greater value than a World War II ration coupon. Although 
Congress, in adopting the Civil Aeronautics Act of 1938, prescribed 
only one method for the Board to grant the privilege of carrying the 
U. S. mail — by means of a certificate — a majority of the Board, on 
December 3, 1953, declared that the “Board is empowered by Section 
416 (b) of the Civil Aeronautics Act to authorize by exemption the 
transportation of mail by air carriers not holding certificates of public - 
convenience and necessity authorizing the transportation of mail.’ 








152 Stat. 973, 1005 (1938), 49 U.S.C. §§401, 496(b) (1946). 

2 The other exemption provision, Section 1(2), provides: “That the Author- 
ity may by order relieve air carriers who are not directly engaged in the operation 
of aircraft in air transportation from the provisions of this Act to the extent and 
for such periods as may be in the public interest.” 52 Stat. 977, 49 U.S.C. 
§401(2) (1946). First appearing in the 1937 bills after the close of the 1937 hear- 
ings [S. 2 Committee Print of May 13, 1937, 75th Cong., 1st Sess., Sec. 305(a); 
H.R. 7278, 75th Cong., 1st Sess., Sec. 305(a), introduced by Congressman Lea, 
May 27, 1937], Section 1(2) appears to have been designed for such transporta- 
tion agencies as the Railway Express Company which undertook to engage in air 
transportation without directly operating aircraft. See Hearings before House 
Committee on Interstate and Foreign Commerce on H.R. 9738, 75th Cong., 3d Sess. 
428-29 (April 1, 1938). ; 

3C.A.B. Doc. 5551 et al., Applications of Various Air Carriers to Carry First 
Class and Other Preferential Surface Mail by Air, Serial No. E-7937, p. 13 
(mimeo.), Dec. 3, 1953. Chairman Ryan and Member.Gurney dissented. Sub- 
sequently, the Board unanimously denied exemptions to 53 of the applicants; and, 
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This holding is the most far-reaching one of the Board to date and is 
directly contrary to prior Board statements on the exclusiveness of a 
certificate as the means for authorizing the transportation of mail by 
air.t Two of the five Board members dissented to this broad construc- 
tion of Section 416 (b) and a third indicated some reluctance in his 
views when he later joined in turning down all the applications for 
mail exemptions. Some critics of the Board, however, display no such 
uncertainty. They apparently believe that the Act provided two 
alternative methods for “authorizing” any air transportation — by a 
certificate, issued after a hearing in conformity with the detailed re- 
quirements of the Act, or by an exemption, issued without a hearing on 
such terms as the Board desires.* 

The extent to which the exemption has replaced the certificate as 
the means of granting operating permits is indicated by the types of 
orders issued by the Board in recent months. During the six months 
ending February 28, 1954, 95% of the orders granting operating rights 
were by Section 416(b) exemptions rather than permanent or tem- 
porary certificates of public convenience and necessity. 

Although the courts frequently have faced procedural disputes aris- 





with members Lee and Adams dissenting, denied the exemption applications of 
Slick Airways and the Flying Tiger Line. C.A.B. Order, Serial No. E-7985 
(mimeo.), Dec. 21, 1953. Petitions to reconsider both the Board’s finding that it 
had power to “authorize” mail transportation by exemptions and the Board’s 
order denying the exemptions were denied with no change in the 2-1-2 Board 
division. Order, Seria! No. E-8167 (mimeo.), March 17, 1954. 

4In all American Aviation, 2 C.A.B. 133, 136 (1940), the Board declared: 
“There is no doubt of the jurisdiction of the Civil Aeronautics Board over the car- 
riage of mail in experimental service, whether or not patented devices are used. 
Such carriage of mail is now air transportation within the Civil Aeronautics Act. 
As such, it is subject to the Act in its entirety and can be engaged in only pursuant 
to the terms of a certificate of public convenience and necessity issued under 
section 401 of the Act.’”’ (Emphasis added.) See also Eastern Air Lines, Inc.- 
Autogiro Service, 2 C.A.B. 54, 55, 61-62 (1940). 

In Alaska Air Transportation Investigation, 2 C.A.B. 785, 793 (1941), the 
Board noted that Section 416(b) ‘contemplates only a power to relieve an air 
carrier from the necessity of conforming to those requirements of the Title [IV] 
which are subject to enforcement by the Board in the ordinary sense, rather than 
from a statutory condition attached to the right to obtain a franchise... . If 
Congress, in granting power to the Board to exempt from provisions of the Act, 
intended to vest in the Board a power which would enable it, in effect, to rewrite 
the grandfather clause, it is believed that such a power would have been vested 
in clear and specific terms.” 

For subsequent Board opinions interpreting or applying Section 416(b), see 
Investigation of Nonscheduled Air Service, 6 C.A.B. 1049 (1946); American 
Airlines, Inc., Consolidation of Routes, 7 C.A.B. 337, 348-49 (1946); Chicago & 
Southern Air Lines, Hot Springs Exemption, 7 C.A.B. 451, 453 (1946); Los 
Angeles Helicopter Case, 8 C.A.B. 92, 96-97 (1947); Standard Air Lines, et al., 
Exemption Request, 9 C.A.B. 583, 585-96 (1948); Large Irregular Carriers, 
Exemptions, 11 C.A.B. 609, 611-14 (1950); Ketchikan Area Route, 11 C.A.B. 
463, 472-73 (1950); Service to Kodiak Island, 12 C.A.B. 367, 369 (1950) ; Anchor- 
age Area Irregular Routes, 14 C.A.B. 93, 94-95 (1951). 

5 See, e.g., O’Mahoney, Legislative History of the Right of Entry in Air 
Transportation Under the Civil Aeronautics Act of 1938, 20 J.A.L. & C. 330, 348 
(1953): The exemption provision “in effect gave the Board plenary power to 
issue exemptions for any class of carriers” and “except for wage and hour re- 
strictions, no other restrictions were introduced or ever imposed upon the exem 
a gana which the Congress apparently wished the Board to exercise free y 

Idly in order to usher in the new air age.” Compare Netterville, The 
p wales ne of Irregular Air Carriers: A History, 16 J.A.L. % C. 414 (1949). 
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ing from Section 416 (b)®, the precise meaning of the Board’s exemption 
power has never been presented to the courts for an independent 
appraisal. The only method for appraising the Board’s present inter- 
pretation of Section 416(b), therefore, is to go back in time to the 1935- 
1938 period and attempt to ascertain what Congress itself intended 
when it conferred the exemption power to the Board’s predecessor — 
the Civil Aeronautics Authority. 


CONGRESSIONAL INTENT OF SECTION 416(b) 


Sixteen years of Board regulation have largely obscured the original 
intent of Congress in adding the exemption provision to the Civil 
Aeronautics Act. As passed in 1938, and as it reads today, Section 
416(b) (1) provides that the Board may exempt from any economic 
provisions of Title IV any air carrier or class of air carriers if it finds 
that the enforcement of such provisions 


“is or would be an undue burden on such air carrier or class of air 
carriers by reason of the limited extent of, or unusual circumstances 
affecting, the operations of such air carrier or class of air carriers 
and is not in the public interest.”” (Emphasis supplied)? 


Since the exemption section, by its terms, applies to any air carrier 
and any economic provision under Title IV, the limitations, if any, 
on the Board’s authority to issue exemptions lie in the meaning of 
“exempt”; the section’s relationship to other provisions of Title IV and 
the meaning of the qualifying standards: ‘undue burden,” “limited 
extent of the operations of such air carrier,” “unusual circumstances 
affecting the operations of such air carrier,” and “the public interest.” 
Except for ‘the public interest,’ these standards are not defined by 
the Act.§ As the Board’s own exercise of its exemption power demon- 
strates, the three undefined phrases are subject to diverse interpreta- 
tions. The only recourse for determining Congressional intent in these 
phrases — and, indeed, in the meaning of the entire exemption sec- 
tion — lies in the legislative history of 416(b), the other provisions of 
Title IV, and the concrete problems in the air transportation industry 
which Congress was then facing. 


Nature of Air Transportation, 1935-38 


Civilian aviation, in the mid-thirties, was broadly classified by the 
Department of Commerce and those concerned with the industry in 
two categories: (1) “air transport’’ or “scheduled air carrier opera- 





6 See, e.g., C.A.B. v. American Air Transport, 201 F. 2d 189 (D.C. Cir. 1952) ; 
Air Transport Associates v. C.A.B., 199 F. 2d 181 (D.C. Cir. 1952), cert. den., 344 
U.S. 922 (1953); Cook Cleland Catalina Airways v. C.A.B., 195 F. 2d 206 (D.C. 
Cir. 1952); New England Air Express, Inc. v. C.A.B., 194 F. 2d 894 (D.C. Cir. 
1952); Eastern Air Lines, Inc. v. C.A.B., 185 F. 2d 426 (D.C. Cir. 1950), cert. 
granted and judgment vacated as moot, 341 U.S. 901 (1951); Standard Airlines, 
Inc. v. C.A.B., 177 F. 2d 18 (D.C. Cir. 1949). 

752 Stat. 1005 (1938), 49 U.S.C. §496(b) (1946). 

8 Section 2 of the Act, the “Declaration of Policy.” 52 Srat. 980 (1938), 49 
U.S.C. §402 (1946). 
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tions,” and (2) “nonscheduled” or “fixed base” operations. The third 
category which exists today — “nonscheduled airlines” or “large irreg- 
ular air carriers” — was unknown at the time the Civil Aeronautics Act 
was enacted. 

Senator McCarran, sponsor of the Civil Aeronautics Act, fully ex- 
plained the two types of civilian aviation on the Senate floor, May 11, 
1938: 


“Air transport, practically defined, means the movement by air- 
craft of passengers, express, and mail on predetermined schedules 
in interstate and foreign or overseas transportation.”® 


“Nonscheduled flying,” on the other hand, embraced many diverse 
phases of aviation. The principal ones, he pointed out, were: 


“First. Aerial surveying and photography. 

“Second. Sight-seeing and passenger rides. 

“Third. Flying schools. 

“Fourth. Aerial advertising. 

“Fifth. Crop dusting. 

“Sixth. Forest and power-line patrol. 

“Seventh. Charter operations, for passengers, freight, and express. 

“Eighth. Privately owned aircraft for the furtherance of a busi- 
ness, or for pleasure and personal transportation.” 


The average cost of aircraft used in such nonscheduled flying was 
$3,000.1° 

The scope of domestic scheduled and nonscheduled operations, 
1935-28, can be seen by the following data: 


PLANE-MILES FLOWN, 1935-381! 








(thousands) 
Nonscheduled 
Scheduled Connected with 
Air trans- Instruc- Commercial Business 
port tional (for-hire) (not-for-hire) Pleasure 
1935 55,380 23,405 23,150 12,655 25,546 
1936 63,777 30,375 23,167 13,230 26,548 
1937 66,072 34,559 22,613 15,602 30,422 
1938 69,669 39,755 25,990 17,920 35,010 


Nonscheduled commercial (for-hire) plane-miles included charter 
operations, sightseeing, and passenger rides for compensation as re- 
ported by owners of aircraft “not used in regular air transportation.”!” 
In terms of passengers carried for hire, the scheduled air carriers trans- 
ported 1,102,707 in 1937 and the nonscheduled operators carried 
1,296,000 — 799,214 of which were in commercial for-hire operations 
(charter, sightseeing, and passenger rides) and the remainder of which 
were in instructional operations.'% 





® 83 ConG. Rec. 6631 (May 11, 1938). 

10 83 ConG. REc. 6630-31 (May 11, 19388). 

11 Civil Aeronautics Authority, Airport Survey, H. Doc. No. 245, 76th Cong., 
ist Sess., 109, 111 (1939). 

12 Jd, at 111-12. 

13 Jd. at 111. For data on passenger-miles for domestic airlines, 1937-38, see 
Note 128 infra. 
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Confronted with a spectrum of air transportation ranging from the 
scheduled, mail-carrying airlines at one extreme to the private flyer 
who occasionally carried a passenger for hire at the other extreme, 
Congress faced a vexing problem in determining the scope of economic 
regulation in the Civil Aeronautics Act. By 1938, all interested parties 
were in agreement that a system of certificates of public convenience 
and necessity was necessary to replace the haphazard and cut-throat 
system then existing for the allocation of routes to airlines. But, from 
1935 until the enactment of the McCarran Bill, there was considerable 
difference of opinion as to how far it was necessary to go to regulate 
entry into air transportation in order to bring the desired stability to 
the industry. 

The device selected for regulating entry into air transportation 
was the certificate of public convenience and necessity. From the intro- 
duction of S. 3027 in June of 1935 until Congress approved S. 3845 
three years later, every bill prohibited any “air carrier” from transport- 
ing persons, property, or mail by air in interstate commerce unless such 
air carrier held a certificate issued by the proper authority.1* The defi- 
nition of “‘air carrier,” therefore, was critical in determining the extent 
to which the certificate requirement would apply to those engaged in 
air transportation. 


The Alternative Solutions 


In addition to requiring certificates for all carriers of mail by air (a 
point on which there was virtually no disagreement), Congress was 
faced with three alternatives. It could define “air carrier” so as to 
include (1) only scheduled airlines; (2) all common carriers by air; 
or (3) all air carriers for hire. Each had its drawbacks: the first would 
include small scheduled operators in areas like Alaska where, because 
of such unusual circumstances as weather and geographical remoteness, 
the certificate requirement and its accompanying obligations might 
render the normal economic regulation inappropriate. The first defi- 
nition would also inhibit the inception of so-called “feeder” lines in 
limited areas where scheduled air transportation was still undeveloped. 
Requiring certificates for such small, limited scale operators might put 
them out of business because of the expense and delay involved in 
following procedures to obtain a certificate. In addition, the first defi- 
nition would open the door to evasion of economic regulation by 
permitting operators to provide ‘‘nonscheduled” air transportation 





14S, 3027, 74th Cong., 1st Sess., §405(a) (June 10, 1935); S. 3027 Substi- 
tute, 74th Cong., 1st Sess., re) (July 10, 1935); S. 3420, 74th Cong., 1st 
Sess., §405(a) (Aug. 15, 1935); S 2, 75th Cong., 1st Sess., 8305 (a) (Jan. 6, 
1937); H.R. 4600, 75th Cong., 1st Sess., pret (Feb. 10, 1987); H.R. 52384, 75th 
Cong., 1st Sess., 8305 (a) (March 2, 1937) ; ee Substitute, 75th Cong., 1st ‘Sess. ” 
§305 (a) (March 8, 1987); H.R. 7273, athe Cong., 1st Sess., §305(a) (May 27, 
1987); H.R. 9738, 75th Cong., 3d Sess., Leta (March 4, 1938) ; S. 3659, 75th 
Cong., 3d Sess., $311 (a) (March 11, 1938) ; . 3659 Substitute, 75th Cong., 3d 
ion $402 (a) ( arch 20, 1938); S. 3760, hie Cong., 3d Sess., §402(a) (March 
30, 1938) ; S. 3845, 75th Cong., 3d Sess., 8401 (a) (April 14, 1938) ; Act of June 
23, 1938, 8401 (a), 62 Star. 987, 49 U.S.C. §481(a) (1946). 
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paralleling certificated routes so as to undermine the route security 
and economic stability of certificated carriers. 

Defining “air carrier” to include all air carriers for hire would pre- 
vent any such evasion of the purposes of the Act, but it magnified the 
difficulties confronting the small, limited scale operators for which 
there was no existing need for restriction. And, even if the definition 
were limited to common carriers by air, the ambiguities of the term 
“common carrier” scarcely mitigated the threat to the survival of the 
small, remote scheduled operators or the small charter or contract oper- 
ators who might occasionally perform common carrier services. 

Congress’ final answer to this dilemma was to select the “common 
carrier” definition of air carrier, leaving to the Board the authority to 
exempt, within prescribed bounds, the small air carriers whose limited 
operations or geographical remoteness made the certificate or other 
requirements of the Act both unnecessary to accomplish the purposes 
of the Act and an undue burden on the carriers in question. 


The 1935 Bills 


S. 3027, introduced by Senator McCarran, on June 10, 1935," de- 
fined ‘‘air carrier” so broadly that it evoked widespread opposition 
during the Senate hearings. The certificate requirement embraced all 
air carriers for hire’® without providing any exemptions. During the 
hearings on S. 3027 before the Donahey committee, Joseph B. Eastman, 
Federal Coordinator of Transportation, suggested that the definition 
of “‘air carrier” was broader than necessary. While supporting the gen- 
eral purpose of the bill, Eastman said: 


“As now worded the definition of ‘air carrier’ . . . makes the pro- 
vision of the bill applicable to all carriers for hire, including, for 
example, those which render only special contract service for a 
single patron, or furnish local sightseeing service, or which casually 
or occasionally transport persons or property but are not regularly 
engaged in for-hire transportation. In the main, however, the reg- 
ulation provided is appropriate only to carriers which hold them- 
selves out to the general public to furnish a regular intercity 
service. ... It is suggested, therefore, that the definition of ‘air 
carrier’ be limited to operators who render common carrier service 





15 §. 3027, 74th Cong., Ist Sess. (1935). Prior bills to regulate air trans- 
portation had been introduced: S. 3187 (McCarran) and H.R. 8953 (Wood), 73d 
Cong., 2d Sess. (1934), which would have required certificates only for mail 
carriers; H.R. 5174 (Lea), 74th Cong., 1st Sess. (Jan. 21, 1935), which would 
have required all “airlines” to obtain certificates except for such “temporary or 
emergency operation or service” which the proposed Air Commerce Commission 
otherwise authorized; and S. 1832 (McCarran), 74th Cong., Ist Sess. (Jan. 22, 
1935), which would have required certificates only for mail carriers. 

16“Air carrier” was defined as “any person who or which, whether as a 
carrier by air, a contract carrier by air or otherwise, transports passengers or 
property by air in interstate or foreign commerce for hire.” §S. 3027, 74th Cong., 
1st Sess., §403(e) (1935). S. 3027, an Amendment in the Nature of a Substitute, 
introduced by Senator McCarran on July 10, 1935, revised the definition to con- 
form with the Motor Carrier bill definition. The new definition of “air carrier” 
covered “any person who or which undertakes, whether directly or by a lease or 
any other arrangement, to transport passengers or property in interstate or for- 
eign commerce by aircraft for compensation or hire. S. 3027 Substitute, 74th 
Cong., 1st Sess., §403(d) (1935). (New language emphasized.) 
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and that a conditional exemption be provided for sightseeing and 
casual, occasional, or other transportation as to which there appears 
to be no immediate need for regulation. Such an exemption would 
enable the Commission to apply the regulation whenever, on com- 
plaint or on its own initiative, it found competitive conditions detri- 
mental to the service on which the public has come to depend.” 


Louis R. Inwood, Secretary of the Independent Aviation Operators 
of the United States, echoed Mr. Eastman’s sentiments. Mr. Inwood 
represented that section of the industry which included fixed base, 
charter, and flying school operators.1® Pointing out that such carriers 
occasionally might cross state lines in conducting their nonscheduled 
or charter operations, he recommended that the bill be limited to 
scheduled air carriers: 


“The very nature of the airplane is such that 99 percent of the 
commercial operators, other than the scheduled operators, engage in 
interstate commerce, because with the exception of possibly five 
States of the Union, a brief flight of 2 hours will certainly take you 
over the border of nearly any State; and these operators, while they 
do not make a constant practice of interstate commerce, at frequent 
times during the year must engage in interstate commerce. So that 
you are including, when you include these fixed-base operators, a 
type that perhaps would work a burden on the Interstate Commerce 
Commission as well as on the operators themselves, by this vast 
bulk. * * * 

“The charter operator does not interfere with interstate com- 
merce. The bulk of his operations, say, 75 percent, is probably intra- 
state. But the remaining 25 percent forces him to come under the 
provisions of the rate-making provisions. As it is stated in another 
paragraph, he is restricted to a certain defined territory. I have 
in mind an operator who is possibly pretty hungry—which repre- 
sents the majority of our operators—and this operator is possibly 
restricted, due to his ignorance and to his inability to employ 
counsel, to four States. He may not have railroad fare to come to 
Washington, D. C., to apply properly to the Interstate Commerce 
Commission. He may have a charter trip offered him by some citi- 
zen of the community with whom he is well acquainted, to go to a 
State outside of that restricted territory. He cannot stop to get a 
further license from the Interstate Commerce Commission. He 
probably would not know how to go about it. 

“So that I really feel that the logical solution in this bill would be 
to take the scheduled air transport people and put them under the 
Interstate Commerce Commission and take out all nonscheduled 


operations.””!® 

Especially pertinent were the views of Daniel C. Roper, Secretary 
of Commerce. These views formed the original justification for the 
exemption section and demonstrate the type of scheduled operations 
which Congress, from 1935 to 1938, believed the administering agency 





17 Hearings before a Subcommittee of Senate Committee on Interstate Com- 
merce on S. 3027, 74th Cong., 1st Sess. (July 31, 1935), reprinted, Hearings before 
a Subcommittee of Senate Committee on Interstate Commerce on S. 2 and S. 1760, 
75th Cong., 1st Sess., 673-74 (1937). 

18 Jd, at 676 (July 31, 1935). 

19 Jd. at 677, 680 (July 31, 1935). 
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might temporarily exempt from the economic provisions of Title IV. 
Roper pointed out that certain phases of American aviation such as 
the nonscheduled or fixed-base operators had not reached the state of 
development requiring regulation in respect to their entrance into 
air transportation. To require them to submit to the legal, accounting 
and auditing expenses required by the bill would, he believed, work 
an extreme hardship at that time. He recognized that where air car- 
riers were then rendering effective service on scheduled routes, they 
should be protected by certificates of public convenience and necessity. 
But, for geographical areas remaining untapped by air transportation, 
he opposed any economic regulation which might discourage the de- 
velopment of new feeder lines: 


“That certain phases of American aviation have reached a state 
of development requiring effective regulation in respect to their 
entrance into the transportation industry cannot be disputed. In 
that connection it might be remarked that our extensive experience 
in aeronautics has impressed us with the idea that the whole field 
can be generally divided into two major classifications; on the one 
hand the scheduled air-transport carriers, virtually all of whom hold 
air-mail contracts, and on the other, what we call miscellaneous fly- 
ing, which embraces the remaining categories. That the scheduled 
air carriers could and should be regulated, not only for their own 
but for the general good, is agreed. Whether at this time the Gov- 
ernment should go further in regulation of miscellaneous flying is a 
broad question. That part of our aeronautics is still in the guild 
stage, where the units have been found to be made up from four to 
five men participating in a variety of activities, such as flying train- 
ing, charter flights, minor construction, emergency repair, and 
aerial photography. * * * 

“In thus suggesting to withdraw all but the scheduled carriers 
from the scope of the bill, we are motivated largely by considera- 
tions of economy. We know the financial condition of the. . . fixed 
operators. Their condition is woefully poor. To require them to 
submit to the legal, accounting, and auditing expenses that this bill 
imposes would work an extreme hardship on them at the present 
time. 

“Careful consideration should be given to the requirement for cer- 
tificates of convenience and necessity for operators. Doubtless 
where routes have been established and where operators are render- 
ing effective service, protection should be given in a manner 
provided for by a certificate of convenience and necessity, but con- 
sideration also should be given to large areas remaining in the 
country which have not yet been tapped by air transportation. In 
any contemplated regulation the utmost care should be taken to 
see that restrictions against new lines should not be made so severe 
as to discourage proper development.’ 


The scheduled airlines likewise recognized the hardship which 
could result from such an extensive application of the certificate re- 
quirement. In a memorandum directed to the committee, Eastern Air 
Lines made the initial recommendation for a special exemption section 
to provide for the small, local operator. Because the recommended 





20 Jd. at 734-35 (Aug. 6, 1935). 
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language served as a model for succeeding versions of the exemption 
section, the comments by Eastern Air Lines appear to be especially 
meaningful on the intended scope of 416(b): 


“Commissioner Eastman points out in his letter that the defini- 
tion of the word ‘air carrier’ as contained in section 403(d) makes 
the provisions of the bill applicable to all carriers for hire, including 
those who render only a local sightseeing service or special contract 
service for a single patron or which casually or occasionally trans- 
port persons or property but are not regularly engaged in ‘for hire’ 
transportation. We suggest that at the end of Section 405, on 
page 16, a new paragraph be added remedying this defect, as fol- 
lows: 

“ ‘Notwithstanding any of the provisions of this part, the Com- 
mission may from time to time by its rules and regulations and 
subject to such terms and conditions as may be prescribed therein, 
exempt from the requirements of this section any air carrier or 
class of air carriers if it finds that the enforcement of this section 
with respect to such air carrier or class of air carriers is not neces- 
sary in the public interest by reason of the limited operations 
carried on by such air carrier or class of air carriers.’ ”2! 


The Senate Committee carefully weighed all four viewpoints in 
revising S. 3027. The new bill, S. 3420,?? was introduced by Senator 
McCarran, August 15, 1935, nine days after the close of the hearings. 
This bill restricted the definition of “air carrier” to those carriers “in 
regularly scheduled service’ for compensation or hire?’ and added an 
exemption provision which followed the recommended language of 
Eastern Air Lines.2* In an accompanying report, the Committee ex- 
plained the bill section by section, reprinting opposite each section 
pertinent excerpts from the hearings. Opposite the revised definition of 
“air carrier,” the report cited the comments of Eastman, Inwood, and 
Eastern Air Lines.?> Opposite the new exemption section, the report 
cited the comments of the Secretary of Commerce recommending that 
while established airlines should be protected by certificates, the restric- 
tions ‘‘should not be made so severe as to discourage proper develop- 





21 Jd. at 765 (Aug. 6, 1935). 

22S. 3420, 74th Cong., 1st Sess. (1935). 

23 §. 3420, 74th Cong., 1st Sess., §408(d) (1935): “The term ‘air carrier’ 
means any person who or which undertakes, whether directly or by a lease or any 
other arrangement, to transport passengers or property in interstate or foreign 
commerce by aircraft in regularly scheduled service for compensation or hire.” 
(New language emphasized.) 

24S. 3420, 74th Cong., 1st Sess., §405(p) (1935): “Notwithstanding any of 
the provisions of this part, the Commission may from time to time by its rules and 
regulations and subject to such terms and conditions as may be prescribed therein 
exempt from the requirements of this section any air carrier, airport operator, or 
class of air carriers or airport operators if it finds that the enforcement of this 
section with respect to such air carrier or airport operator, or class of air carriers 
or airport operators, is not necessary in the public interest by reason of the lim- 
ited operations carried on by such air carrier or airport operator, or class of air 
carriers or airport operators.” As the committee’s additions to Eastern Air 
Lines’ proposed exemption section indicate, the certificate requirements of this 
bill also applied to the “airport operator.” §405 (a). 

25 Derivation of S. 3420, Committee Print, Senate Committee on Interstate 
Commerce, 74th Cong., 1st Sess. (Aug. 31, 1935). 








136 JOURNAL OF AIR LAW AND COMMERCE 


ment” of “new lines” in the “large areas remaining in the country 
which have not yet been tapped by air transportation.”?6 


The 1937 Bills 


The Senate took no action on S. 3420 during the remainder of the 
Seventy-fourth Congress. When the Seventy-fifth Congress convened 
in January, 1937, however, alternative bills were introduced in both 
houses. S. 2,27 introduced by Senator McCarran on January 6, 1937, 
and H.R. 4600,?* its counterpart introduced by Congressman Ellen- 
bogen, February 10, 1937, basically followed the pattern of S. 3420, 
defining “air carrier’ as meaning only “regularly scheduled” air car- 
riers.2® ‘The exemption section was identical to that proposed by East- 
ern Air Lines.*° H.R. 5234,* introduced by Congressman Lea on March 
2, 1937, and its counterpart, S. 2, An Amendment in the Nature of a 
Substitute,*? introduced by Senator Truman, March 3, 1937, expanded 
the definition of “air carrier” to include all air carriers transporting 
passengers or property as common carriers.** This bill eliminated the 
exemption provision. 


During the hearings before the House and Senate committees, the 
dispute centered around the “common carrier” definition of “air car- 
rier” in the Lea-Truman bill. The Department of Commerce, repre- 
sented at the hearings by Dennis Mulligan, of the Office of Solicitor, 
questioned the desirability of such a broad definition which would, he 
believed, place an onerous burden of obtaining a certificate on the 
nonscheduled “small fry” then under the Department’s safety regula- 
tion. Colonel Edgar S. Gorrell, representing the scheduled airlines, 
strongly challenged the basis of Mulligan’s fears. Those nonscheduled 
operators providing charter or contract services, he asserted, were not 
“common carriers” and therefore not “air carriers” within the meaning 
of the Act. If the scope of the Act were limited to regularly scheduled 
air carriers, he pointed out, the door would be open for “an irrespon- 
sible operator to establish service between areas of high density traffic, 





26 Ibid. 

27§. 2, 75th Cong., 1st Sess. (1937). 

28 H.R. 4600, 75th Cong., 1st Sess. (1937). 

29 The only difference between section 303(e), which defined “air carrier,” 
and section 403(d) of S. 3420, 74th Cong., 1st Sess. (1935), was the omission of 
the words “or foreign.” S. 2 and H.R. 4600, 75th Cong., 1st Sess., §303(e) 
(1937) ; Note 23, supra. 

30S. 2 and H.R. 4600, 75th Cong., 1st Sess., §304(e) (1937): “Notwithstand- 
ing any of the provisions of this part, the Commission may from time to time by 
its rules and regulations and subject to such terms and conditions as may be pre- 
scribed therein exempt from the requirements of this part any air carrier or class 
of air carriers if it finds that the enforcement of this part with respect to such 
air carrier or class of air carriers is not necessary in the public interest by reason 
of the limited operations carried on by such air carrier or class of air carriers.” 

31 H.R. 5234, 75th Cong., Ist Sess. (1937). 

32S. 2, Amendment in the Nature of a Substitute, 75th Cong., 1st Sess. 

1937). 
33 Section 303(a) of both H.R. 5234 and S. 2 Substitute, 75th Cong., 1st Sess. 
(1937) read: “ ‘Air carrier’ means any citizen of the United States who or which 
undertakes, whether directly or by a lease or any other arrangement, to transport 
by aircraft, (1) as a common carrier, passengers or property in interstate, over- 
seas, or foreign commerce, or (2) mail.” (New language emphasized.) 
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milk off a considerable amount of traffic, engage in unfair practices, 
rate wars, and so forth, and produce the very condition which it would 
be the intention of Congress to guard against.”” The McCarran-Ellen- 
bogen definition, he concluded, “would encourage the irresponsible 
to defeat regulation by abandoning regular schedules.” 


Mulligan first leveled his criticism of the definition in the Lea- 
Truman bill before the Senate Committee on Interstate Commerce: 


“MR. MULLIGAN. The following structural features should be 
given careful consideration before any final action is taken on the 
proposed legislation: 

“Paragraph (a) of section 305 would appear to require a certifi- 
cate of convenience and necessity for nonscheduled air carriers 
quite as well as scheduled airlines. It is believed that, at the pres- 
ent time, there is no real need for any such regulatory provision 
and that a more careful differentiation should be made with respect 
to the regulatory features applicable to each kind of air-carrier 
service. * * * 

“Paragraph (g) of section 305 definitely requires provision for 
mail carriage. Should this requirement extend to all air carriers 
holding certificates, including unscheduled carriers? The policy 
contained in this provision would seem to be open to question. If 
any restriction is intended, the restriction should be set forth. * * * 

“The question is this, Senator: According to the language, any- 
one holding a certificate, or anyone to whom a certificate was issued, 
would have to carry mail. Now, we ask, Would you want a non- 
scheduled carrier—assuming that this language holds in the non- 
scheduled as well as the scheduled—Would you want to require of 
the nonscheduled carrier, the chartered service, the carrying of the 
mail? 

“SENATOR MCCARRAN. Certainly. Why not? Every railroad car- 
ries mail. The common-carrier lines carry mail. 

“MR. MULLIGAN. The nature of the chartered service is some- 
times very nondescript, Senator. They go when somebody comes 
forward with the price. 

“SENATOR MCCARRAN. Is not that a matter for the Commission 
to determine? 

“MR. MULLIGAN. Oh, yes, but the question is asked. As a matter 
of policy would you want some of our very small fry, who are, for 
the most part, constituted of one pilot and one airplane at a base, 
to carry the mail? 

“Assuming that this provision covers them, since they are non- 
scheduled carriers, would you want to require them to carry the 
mail? 

“SENATOR MCCARRAN. Without any desire to be captious, Mr. 
Mulligan, I cannot get the intervention of the Department of Com- 
merce into the carrying of mail within the United States. 

“Mr. MULLIGAN. We are very much concerned with our nonsched- 
uled carriers, Senator. Our present interest includes not only the 
scheduled carriers but the nonscheduled fliers—the private and the 
amateur pilots. They are all bunched together in one fold. * * * 

“At the time, our interest extends beyond the field of regulation. 
A good deal of our activity is in the encouragement of private fly- 
ing, far afield from any of this air-line work, and sometimes there is 
very little distinction between the so-called nonscheduled operator 
and his status as an amateur. He may have a commercial license 
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and a commercial ship, and in the event somebody offers him money 
to fly from New York to Pittsburgh, he will jump at the chance. 
He may assume that status only once in a year.’’34 


Colonel Gorrell, in seeking to disquiet Mulligan’s fears for the 
charter and contract carriers, said: 


“One of the witnesses before this committee labored under the 
misapprehension that the definition in the substitute would embrace 
contract carriers and carriers by charter. He apparently reached 
this conclusion because the substitute eliminated the reference to 
regularly scheduled service. Of course, nothing can be clearer than 
that a contract carrier is not a common carrier. This distinction 
has been established and elaborated in a multitude of decisions. 
Thus when the substitute refers only to common carriers, there is 
no remote possibility that the contract carriers or the carriers by 
charter or any of the other special classes referred to by the witness 
would be included within the scope of the bill. As I understand the 
bill, it is designed quite deliberately to leave totally unaffected all 
carriers which are not common carriers. Therefore, there ig no 
reason whatever for the special classifications provided for in the 
Motor Carrier Act, because the Motor Carrier Act reached not only 
common carriers but contract carriers as well. 

“Were I in any doubt as to whether contract carriers are included 
in this bill, I should strongly recommend that there should be clari- 
fying words. However, I can think of no clearer terms than those 
used in the substitute S. 2 to exclude utterly from the scope of the 
proposed legislation all reference to contract carriers or carriers 
by charter. 

“The differences in the definition of air carrier between the origi- 
nal and the substitute S. 2 seem to me of some importance, and I 
strongly favor the definition as adopted in the substitute. If the 
scope of the regulation were to be confined only to carriers in 
regularly scheduled service, that would immediately open the way to 
evasions of the act on the part of the very persons who most clearly 
should be subjected to regulation. It must be borne in mind that 
one can be a common carrier even though one is not in regularly 
scheduled service. While it is true that the maintenance of regu- 
lar schedules is highly evidentiary of the existence of a common 
carrier’s status, nonetheless the existence of that status does not 
hinge entirely upon the maintenance of such schedules. 

“Thus, if the definition in the original were to be adopted, there 
would be the danger that a common carrier could evade regulation 
simply by making its schedules irregular, or by failing to maintain 
any definite schedules at all. This would result in a great contro- 
versy and uncertainty. Furthermore it would open the way to an 
irresponsible operator to establish service between areas of high 
density traffic, milk off a considerable amount of traffic, engage in 
unfair practices, rate wars, and so forth, and produce the very 
condition which it would be the intention of Congress to guard 
against. At the present time there are few if any operators on a 
common-carrier basis who do not maintain regularly scheduled 





34 Hearings before a Subcommittee of Senate Committee on Interstate Com- 
merce on S. 2 and S. 1760, 75th Cong., 1st Sess., 98-100 (March 11, 1937). Com- 
missioner Eastman also testified on the subject on the same day: “There may be, 
and are, common carriers for hire who are not engaged in regularly scheduled 
service. I see no particular objection to covering all who are common carriers. 


Whether or not that is entirely necessary I am not so sure.” Id. at 73. 
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service, and if the substitute S. 2 is adopted it is unlikely that there 
ever will be many carriers who do not maintain regularly sched- 
uled service. The danger I refer to is simply that the definition 
as originally proposed would encourage the irresponsible to defeat 
regulation by abandoning regular schedules.’’5 


The same controversy between Mulligan and Gorrell was repeated 
before the Lea committee in the hearings on H.R. 5234. Mulligan 
again recommended that no certificates be required for nonscheduled 
air carriers, adding that the bill should clearly distinguish between 
common carriers, contract carriers, and private carriers. He pointed 
out that there were no clearly defined types of air carriers in the coun- 
try at that time except for the scheduled airlines which were clearly 
common carriers. He inferred, however, that in the light of existing 
judicial interpretations of common carrier liability for air carriers, 
operators providing essentially charter or contract service might be 
construed to be “common carriers” and therefore subject to all of the 
economic regulations of the bill.%¢ 

Gorrell remained unmoved. He did not share Mulligan’s view 
that the term ‘common carrier” was so broad a term at law as to include 
the charter and contract carriers in which the Department of Commerce 


was so interested: 


“Since it is possible for a person to institute a common-carrier 
service without operating on a regular schedule, and since such a 
service would have economic consequences altogether comparable 
to the consequences of any other common-carrier service, it is de- 
sirable that the definition of air carrier should not be confined to the 
regularly scheduled operator. 

“At the present time there are in the continental United States 
few, if any, common carriers who are not operating on regular 
schedules. The importance of the definition is rather to preclude 
the possibility that after the bill is passed anyone may escape 
regulation simply by adopting irregular schedules. As long as a 
service is a common-carrier service, it should be subject to regula- 
tion. 

“It should be made clear, likewise, that the term ‘air carrier’ 
does not include any of the charter or contract carriers. Although 
such carriers were embraced within the Motor Carrier Act in a 
separate category, there is no need for any such provision in the 
case of the air carriers. While charter and contract service is con- 
siderable in amount, it has not yet presented any important eco- 
nomic problem.” 

Mulligan’s concern for the nonscheduled air carriers appears to 
have been well justified under the broad application of common carrier 
liability which the courts were applying to air carriers. A federal case 
he cited in the hearings*® had held that the sole patron on a trip by the 
Curtiss Flying Service from Miami to Tampa was not a “‘charterer” but 





85 Jd. at 500-01 (April 12, 1937). 
36 Hearings before House Committee on Interstate and Foreign Commerce 


on H.R. 5234 and H.R. 4652, 75th Cong., 1st Sess., 260-61 (April 7, 1937). 
87 Jd. at 841 (April 8, 1937). 
38 Jd. at 261 (April 7, 1937). 
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a ‘‘passenger” and that the defendant was subject to common carrier 
liability for the passenger’s death in a crash.*® State cases had gone as 
far. The New Jersey Supreme Court had held that a company carry- 
ing passengers on a sight-seeing trip by air was subject to common car- 
rier liability.*° Similarly, in an Illinois case, a company carrying two 
passengers on a chartered emergency night trip was held to be a com- 
mon carrier.*! And, the California Supreme Court had found that a 
fixed-base operator carrying two passengers on pleasure trips to the 
ocean and back, landing on the field from whence he started, was a 
common carrier.*? 

Both the House and Senate committees apparently agreed that Mul- 
ligan’s point was sound: that the scope of the economic regulations was 
unnecessarily broad. Although the common carrier definition of “air 
carrier’ was retained,** both committees reported bills which included 
exemption provisions.** The provisions were virtually identical. ‘They 
authorized exemptions for air carriers, except mail carriers, where 
enforcement of the economic provisions were an “undue burden .. . 
by reason of the limited operation of such air carrier or class of air 
carriers and is not necessary in the public interest.”** Neither bill 
reached a vote before Congress adjourned. 





39 Curtiss-Wright Flying Service v. Glose, 66 F. 2d 710 (8d Cir. 1983), cert. 
den., 290 U. S. 696 (1933). 

40 Ziser v. Colonial Western Airways, Inc., 10 N.J. Misc. 1118, 162 Atl. 591 
(N.J. 1932), which pointed out, inter alia, that a “set schedule is no essential of 
common carrying... .” 162 Atl. at 592. 

41 McCusker v. Curtiss-Wright Flying Service, Inc., 269 Il. App. 502 (1933) : 
“a common carrier is one who undertakes, for hire, to transport, from place to 
place, such persons or the goods of such persons as choose to employ it.” 

42 Smith v. O’Donnell, 215 Calif. 714, 12 P. 2d 983 (1932). 

43 Section 303(a) of both H.R. 7273, 75th Cong., 1st Sess., introduced by Con- 
gressman Lea on May 27, 1937, and reported to the House a day later (H. Rep. 
No. 911, 75th Cong., Ist Sess.), and of S. 2, 75th Cong., 1st Sess., as reported to 
the Senate on June 7, 1937 (S. Rep. No. 686, 75th Cong., Ist Sess.) read as follows: 

“‘Air Carrier’ means any person who or which undertakes, 
whether directly or indirectly or by a lease or any other arrange- 
ment, to engage in transportation by aircraft of United States reg- 
istry (1) as a common carrier of passengers or property in interstate, 
overseas, or foreign commerce for compensation or hire, or (2) of 
mail.” (New language emphasized.) 

Noted the House Report: “The present air-transportation system has been 
developed at great expense both to the Government and private industry, to say 
nothing of the lives taken during this development. It is now seriously threat- 
ened by the initiation of unregulated airlines, unhampered by any duty to perform 
the governmental service of carrying mails and not covered by the present law. 
The Government cannot allow unrestrained competition by unregulated air car- 
riers to capitalize on and jeopardize the investment which the Government has 
made during the past 10 years in the air-transport industry through the mail 
service and which was planned to permit, and at present is permitting, the Gov- 
ernment to carry on its air-mail service at constantly decreasing costs per unit. 

“The needs of the public require the immediate extension of Government 
control to the air-transport industry. In order to prevent chaotic conditions and 
promote the rapid growth that comes with orderly regulation this need should 
be fulfilled at the earliest practicable date.” H. Rep. No. 911, 75th Cong., 1st 
Sess. 19 (May 28, 1937). 

44 H.R. 7273, 75th Cong., 1st Sess., §304(f) (1937); S. 2 as reported, 75th 
Cong., 1st Sess. §304(f) (1937). 

45 The provisions read (language appearing only in H.R. 7273 in brackets 
and language added by Senate bill, S. 2 as reported, emphasized) : 

“Notwithstanding any of the [other] provisions of this part, the 
Commission, from time to time and to the extent deemed by it to be 
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The 1938 Bills 


In January, 1938, both committees resumed their efforts to evolve 
a bill which was satisfactory to both the Administration and the air 
transport industry. Key figures in this revision were Clinton M. Hester 
and Fred D. Fagg, representing the Interdepartmental Committee on 
Civil Aviation Legislation, and Colonel Edgar S. Gorrell, representing 
the Air Transport Association.*6 The common carrier definition of 
“air carrier” remained intact, but the exemption provision was the 
subject of protracted revision in an effort to meet with the satisfaction 
of all parties.*7 After two months of revision in the House Commit- 
tee,*8 Congressman Lea reintroduced his bill as H.R. 9738, March 4, 
1938.4 In place of “the limited operation” of an air carrier as a pre- 
requisite for an exemption, this bill substituted the phrase “unusual 
circumstances affecting the operations of such air carrier,” and elim- 
inated the exception for mail carriers.5° 





necessary, may exempt, from the requirements of this part or any 
section or paragraph thereof, or any rule, regulation, term, or con- 
dition promulgated thereunder, any air carrier or class of air carriers 
other than mail carriers, if it finds that the enforcement of this part 
or any section or paragraph thereof, or any rule, regulation, term, 
or condition promulgated thereunder, is an undue burden and would 
work an [unnecessary] unreasonable hardship on such air carrier or 
class of air carriers by reason of the limited operation of such air 
carrier or class of air carriers and is not necessary in the public 
interest.” 

46 The Interdepartmental Committee, consisting of the Assistant Secretaries 
of the State, War, Navy, Post Office, Commerce and Treasury departments, was 
established in the fall of 1937 for the purpose of studying the pending civil avia- 
tion legislation and making such recommendations as the committee might deem 
feasible. After conducting hearings, October 6 to 25, 1937, the committee as- 
signed to Hester, assistant General Counsel of the Treasury Department, Fagg, 
Director of Air Commerce in the Department of Commerce, and Major St. Clair 
Street, of the War Department, the task of drafting a bill incorporating the 
Committee’s views. Hearings Before House Interstate and Foreign Commerce 
Committee on H.R. 9738, 75th Cong., 3d Sess. 36, 48, 63, 133-34 (March 10, 11, 
23, 1938). The resulting Interdepartmental Committee bill, printed for use by 
both House and Senate committees, January 4, 1938, required certificates only 
for airlines in “scheduled air transport service” and included no exemption pro- 
vision. Interdepartmental Committee Bill, §§1(c) and 601. Thereafter, Hester, 
representative of the Interdepartmental Committee; Gorrell, president of the 
Air Transport Association; and other interested parties conferred with Con- 
gressman Lea on the proposed legislation. Differences between the Interdepart- 
mental bill and H.R. 7273 were compromised, and the resulting bill, H.R. 9738, 
introduced by Congressman Lea and Senator Truman in March. Hearings before 
House Interstate and Foreign Commerce Committee on H.R. 9738, 75th Cong., 
8d Sess., 36, 48, 58, 55-57, 59-61, 70-71 (March 10-11, 1938); Hearings before 
Senate Committee on Commerce on S. 3760, 75th Cong., 3d Sess., 2 (April 5, 
1938); Hearings before a Subcommittee of Senate Committee on Interstate Com- 
merce on S. 3659, 75th Cong., 3d Sess. 14 (April 6, 1938). 

47 Successive committee prints of the House bill were printed, January 22, 
24, 29, and February 19, 1938; and of the Senate bill, January 7, 12, 13, 17, 19, 
22, 24, and February 25, 1938. H.R. 9738 and S. 3659 were the final products. 

48 See Note 46 supra. 

49 H.R. 9738, 75th Cong., 3d Sess. (March 4, 1938). 

50 H.R. 9738, 75th Cong., 3d Sess., §402(0) (1938). The complete provision 
read: 

“The Authority, from time to time and to the extent necessary, 
may exempt from the requirements of this title or any provision 
thereof, or any rule, regulation, term, condition, or limitation pre- 
scribed thereunder, any air carrier or class of air carriers, if it finds 
the enforcement of this title or such provision, or such rule, regula- 
tion, term, condition, or limitation is or would be an undue burden 
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The hearings on H.R. 9738 demonstrate that no change in the basic 
purpose of the exemption provision was intended by this change of 
language. Congressman Boren, disturbed about the possibility that 
the exemption provision might be construed to permit the nullifying 
of the labor conditions in the bill, questioned Hester closely on the 
matter.®! Hester, who together with Fagg presented the views of the 
Administration,** denied that the exemption was as far reaching as 
Boren feared: 


“Mr. HESTER. Both of those provisions appeared in your last 
bill, and we think they have to be read consistently, but we will be 
glad to give that thought and consideration and report to you on it. 

“MR. BOREN. Of course, I am not particularly interested in 
whether it was in last year’s bill or this year’s bill; but if I interpret 
this thing correctly, it simply gives a complete outlet to abandon 
or nullify all provisions of the foregoing sections at any time within 
the discretion of the Authority. That is a pretty large assumption 
of power and I do not know whether it is wise to give any body 
that power,’’53 

Hester replied by reading the standard in the exemption section 
which was to guide the Authority in the exercise of its power. After 
Boren pointed out that in the interests of safety it would be unwise 
to abrogate regulations providing for maximum flying hours for pilots, 
Fred Fagg of the Bureau of Air Commerce pointed out that the exemp- 
tion section could not apply to such regulations since they would be a 
part of the safety provisions contained in another part of the bill. 


“Mr. BOREN. Then, Mr. Fagg, let me suggest that, in your ex- 
emption section here, or later, there be made some reference one 
to the other on this particular problem so that, for instance, under 
this [exemption] section on page 28, you say that nothing in this 
section shall be deemed to apply to the maximum hours, and so forth 
and so on, as affecting — 

“Mr. FacG (interposing). May I indicate the essential purpose of 
this section, the exemption provision on page 28? 

“Mr. BOREN. Yes, sir. 

“MR. FacGc. The definition of the term ‘air carrier’ given is so 
broad that it would include both carriers on scheduled and carriers 
not on scheduled routes, and we had two alternatives, one making 
this whole act apply to scheduled air-line operations and leaving out 
any regulatory provisions whatsoever for carriers not on schedule 
or including a broad definition and then caring for the immediate 
circumstance by allowing exemptions. 

“Now obviously, while we might follow the provisions of the 
Motor Carrier Act with regard to contract carriers and that sort 
of thing and get down to the point where a certificate of convenience 
might even be issued to charter operators or those not on schedule, 





on such air carrier or class of air carriers by reason of unusual 
circumstances affecting the operations of such air carrier or class of 
air carriers and is not in the public interest.” (New language em- 
phasized.) 

51 Hearings before House Interstate and Foreign Commerce Committee on 

H.R. 9738, 75th Cong., 3d Sess., 419-20 (April 1, 1938). 

52 Jd. at 36-41 (March 10, 1938). 

53 Jd. at 420 (April 1, 1938). 

54 Jd. at 420 (April 1, 1938). 
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we thought that at the present time there was no need for that, and 
as a matter of fact it probably would work undue hardship both 
on the Authority representing the Government and on the carrier. 
Therefore this provision has been put in to exempt from any re- 
quirement of a certificate of convenience of that type of carrier 
until it is found to be in the public interest. 

“So perhaps we leaned so strongly in trying to provide an exemp- 
tion for a type of carrier we do not want to regulate immediately 
that that purpose is not quite apparent even yet in this regulation. 

“Mr. BOREN. I want to announce my purpose to the committee 
and for your information, to say that it is my intention to examine 
further into that and perhaps to offer an amendment that will guar- 
antee safety and labor any possible exemptions under this title.’ 


After the close of the hearings, the Lea committee discarded the 
“unusual circumstances” phrase, reinserted the “limited character of 
operations” standard, and added a proviso prohibiting any exemption 
from regulations limiting maximum flying hours for pilots or copilots.5¢ 
The bill was then reported,>* debated®* and passed®® with no further 
changes on the wording of the exemption provision. 


The House debates demonstrated that the standard of “limited 
character of operations” applied with equal force to small scheduled 
feeder lines in areas untapped by existing airlines as it did to the many 
varieties of small nonscheduled air carriers. Representative Crosser 
offered an amendment to the exemption section which would have 
prohibited any exemptions from the labor section for carriers engaged 
in scheduled air transportation or in the transportation of mail by 
aircraft.°° Congressman Lea characterized the Crosser amendment as 
‘‘a serious menace to the future of aviation.”’® 


55 Jd. at 420-21 (April 1, 1938). 

56 H.R. 9738, 75th Cong., 3d Sess., §402(0), as reported, April 28, 1938. The 
complete provision read as follows: 

“The Authority, from time to time and to the extent necessary, 
may exempt from the requirements of this title or any provision 
thereof, or any rule, regulation, term, condition, or limitation pre- 
scribed "thereunder, any air carrier or class of air carriers, if it finds 
that due to the limited character of the operations of such air carrier 
or class of air carriers, the enforcement of this title or such pro- 
vision, or such rule, regulation, term, condition, or limitation, is or 
would be such an undue burden: on such air carrier or class of air 
carriers as adversely to affect the public interest by obstructing the 
development of such air carrier or class of air carriers: Provided, 
That nothing in this subsection shall be deemed to authorize the 
Authority to exempt any air carrier or class of air carriers from any 
requirement of this title or any provision thereof, or any rule, regu- 
lation, term, condition, or limitation prescribed thereunder, which 
provides for maximum flying hours for pilots or copilots.” (New lan- 
guage emphasized.) 

57 H. Rep. 2254, 75th Cong., 38d Sess. (April 28, 1938). Part 2 of this report, 
containing the minority views, was printed May 5, 1938. Opposition to the bill 
stemmed solely from the bypassing of the Interstate Commerce Commission to 
establish a new administrative agency 

5883 Conc. REc. 6401-18, 6501- is, 7064-7104 (May 7, 9, 18, 1938). 

59 83 Conc. REc. 7104 (May 18, 1938 ). 

60 83 Conc. Rec. 7078 (May 18, 1938). Crosser claimed that no one could 
define what a feeder line was. He feared the Authority would exempt from the 
labor section “any line it chooses. * * * Can you tell me what is meant by ‘lim- 
ited character of operations’? Certainly not. What to one person’s mind seems 
‘limited’ does not seem limited to another.” Jd. at 7079. 

61 88 Conc. Rec. 7079 (May 18, 1938). 
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“The exemption we propose is not to take a cent from these men 
[the pilots] but to give the aeronautics authority the right to 
make an exemption where, on account of the limited character of 
the particular operation, these rates of pay might work an undue 
burden on a small line. That is all there istoit. * * * 

“TI may say to the gentlemen we are not taking the bars down. We 
simply provide a method of adjustment so as to prevent this labor 
decision from obstructing the development of small lines. 

“The amendment that the gentleman proposes would prevent the 
making of any exemption in cases where the pilots are flying on 
schedule or carrying air mail. Every air line in interstate or foreign 
commerce that amounts to anything has to go on a schedule. They 
cannot secure the business unless they do. So the gentleman from 
Ohio would, as a practical matter, prevent by law any reduction of 
compensation and would say to feeder lines all over the country, no 
matter how small, ‘You cannot operate unless you pay the same 
wages that are paid by the large air lines, running up to six, seven, 
or eight dollars an hour.’ You know what that means. It means 
that we will have no feeder lines.’ 


Congressman Mead challenged Lea’s argument, pointing out that 
the concern for the small scheduled feeder line was unduly speculative. 
“Until the day of the feeder service, or the pickup service, or 
the experimental service actually arrives, why break down labor 


standards? I really believe there is much merit in the amendment 
offered by the gentleman from Ohio.’’6 


Lea’s position prevailed; and the Crosser amendment was defeated. 





62 83 Conc. Rec. 7079 (May 18, 1988). Congressman Nichols also argued 
that the Crosser amendment would impede “the establishment of small lines which 
feed trunk or transcontinental lines.” Jd. at 7080. 

_ 8383 Conc. Rec. 7083 (May 18, 1938). The subject of “feeder service” and 
“pick-up service” was thoroughly examined during the course of the hearings 
before the House Committee on Interstate and Foreign Commerce. Dr. Lytle S. 
Adams, President of the Tri-State Aviation Corporation, asked that his small 
company have the right, under the proposed bill, to continue its small package 
freight, pick-up or feeder passenger, and experimental mail services. Tri-State 
had commenced operations, September 9, 1937, transporting small packages under 
contract with department stores and mail-order houses in off-line areas of West 
Virginia and the Ohio Valley. Five planes were utilized in this non-scheduled 
operation, carrying an average pay load of 600 pounds on an average haul of 100 
miles for an average revenue of $40 a trip. In conjunction with its freight service 
Tri-State was also developing a “feeder” or “pick-up” passenger service, by which 
it carried limited numbers of passengers from off-line points to points served by 
the scheduled airlines. Hearings before House Committee on Interstate and 
Foreign Commerce on H.R. 9738, 75th Cong., 3d Sess., 153-60 (March 24, 1938). 

Congressman Lea expressed his concern during the hearings as to whether 
full compliance with the labor provisions of the Act might be an undue hardship 
on such “small operators” with “a little local line” as Tri-State: “I am looking 
at these feeder lines as essential to the ultimate success and expansion, because 
we now have these big lines running across the country, but we do not have the 
fine roots of the tree that supply the tree. We have a few big limbs, without any 
small branches. So, these little branches must be looked to as one of the most 
essential things to the ultimate success of aviation and we must build our bill 
to fit their circumstances.” Id. at 261-62 (March 29, 1938). See also testimony 
of Gorrell, Jd. at 364-66, 369. 

Congressman Randolph referred to Tri-State as his example in arguing on 
the House floor that the Crosser amendment would “add too heavy burdens to 
those small operators.” 83 Conc. Rec. 7083 (May 18, 1938). He defined “feeder 
service” as “a small line operating between four, five, or six towns in a more or 
less sparsely populated area where passengers may be carried to stops or ter- 
minals of a transport line.” Jd. at 7082. 

64 83 Conc. REc. 7084 (May 18, 1938). 











NEW LOOK AT SECTION 416(b) CIVIL AERONAUTICS ACT 145 


As will be seen below, however, Congress subsequently provided that 
labor exemptions for the feeder-type carrier could only be issued after 
a special hearing. 

Further light on the type of scheduled air carriers which Congress 
contemplated might qualify for exemptions appears from the evolu- 
tion of the Senate bill. 

The first McCarran bill of 1938 — S. 3659 — included an exemption 
provision which was identical with S. 2 as reported in 1937, except 
that the prohibition on exemptions for mail carriers was revised to 
bar exemptions for any scheduled air carrier.“ Senator Truman coun- 
tered by introducing an Amendment in the Nature of a Substitute, 
which included an exemption identical with the original H.R. 9738 — 
applying to all air carriers, scheduled or nonscheduled, and replacing 
the standard of “limited operation” with “by reason of unusual cir- 
cumstances affecting the operations of such air carrier... ."°* In ex- 
plaining the “principal differences” between the economic regulation 
in S. 3659 and the substitute, Senator Truman said: 


“Section 402 (0) of the substitute empowers the Authority to make 
exemptions from any provision of the Act where it would cause 
undue hardship. It is designed especially to enable the Authority 
to adjust some of the requirements of the law where necessary to 
encourage small operators, such as the small operators in Alaska, 
in cases of hardship. Section 305(c) of S. 3659 contains a similar 
provision but is applicable only to a nonscheduled operation. There 
might be undue hardship on a scheduled operator as well, as is 
shown by those in Alaska.”®7 


Senator McCarran, testifying before the Senate Committee on Inter- 
state Commerce, defended his bill which limited exemptions to non- 
scheduled air carriers: 


“The reason given for the omission from the substitute of the 
limitation prohibiting the exemption of air carriers engaged in 
scheduled air transportation is not persuasive. There is extremely 
little, if any, scheduled air transportation in Alaska. On the other 
hand, there are two important reasons for retaining the prohibition. 





65 S. 3659, 75th Cong., 3d Sess., §305(c), as introduced, March 11, 1938. The 
complete provision read as follows: 

“Notwithstanding any of the provisions of this part, the Authority, 
from time to time and to the extent deemed by it to be necessary, 
may exempt, from the requirements of this part or any section or 
paragraph thereof, or any rule, regulation, term, or condition pro- 
mulgated thereunder, any air carrier or class of air carriers not 
engaged in scheduled air transportation, but only if it finds that the 
enforcement of this part or any section or paragraph thereof, or any 
rule, regulation, term or condition promulgated thereunder, is an 
undue burden, and would work an unreasonable hardship, upon such 
air carrier or class of air carriers by reason of the limited operation 
of such air carrier or class of air carriers, and is not in the public 
interest.” (New language emphasized.) 

66 S, 3659, Amendment in the Nature of a Substitute, 75th Cong., 3d Sess., 
§402(0), as introduced, March 30, 1938. The text of the exemption section is 
quoted. Note 50, supra. 

67 Hearings before a Subcommittee of Senate Committee on Interstate Com- 
merce on S. 3659, 75th Cong., 8d Sess. 3-4 (April 6, 1988). The same comparison 
between the two bills was repeated, 88 CoNG. REC. 6726 (May 12, 1988). 
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First, all scheduled air carriers should be subject absolutely to 
the safety requirements proper for air transport. Second, the 
Authority should not be permitted to relieve any air carrier from 
the requirements laid down by Congress for the protection of labor. 
The first of these reasons was unimportant in connection with S. 2, 
because that bill related only to economic regulation; the second 
was not clearly apparent when that bill was reported by the com- 
mittee and would have been corrected by an amendment from the 


floor.’’68 

Senator Truman’s views prevailed in committee.® His version of 
the exemption section was adopted verbatim in S. 3845° which was 
reported to the Senate, April 28, 1938.71 Senator McCarran’s objec- 
tions, however, were honored on the floor when the Senate adopted the 
McCarran amendment which provided: 


“That there shall be no exemption from paragraph (1) of section 
401 [the labor provision] of this title for carriers engaged in sched- 





68 Hearings before a Subcommittee of Senate Committee on Interstate Com- 
merce on S. 3659, 75th Cong., 3d Sess., 162-68 (April 7, 1938). 

69 On April 14, 1988, Senator McCarran introduced S. 3845 to replace his 
earlier bill, S. 3659. The exemption section of this new bill closely followed the 
terminology of H.R. 9738, as introduced, except that the Authority could not 
exempt air carriers “engaged in scheduled air transportation or in the trans- 
portation of mail by aircraft.” §. 3845, 75th Cong., 3d Sess., §417(b). The 
complete section read as follows: 

“The Authority, from time to time and to the extent necessary, 
may exempt from the requirements of this title or any provision 
thereof, or any rule, regulation, term, condition, or limitation pre- 
scribed thereunder, any air carrier or class of air carriers not en- 
gaged in scheduled air transportation or in the transportation of mail 
by aircraft, if it finds that the enforcement of this title or such 
provision, or such rule, regulation, term, condition, or limitation, is 
or would be an undue burden on such air carrier or class of air car- 
riers by reason of unusual circumstances affecting the operations 
of such air carrier or class of air carriers, and is not in the public 
interest.” (New language emphasized.) 

The phrase “not engaged in scheduled air transportation or in the transportation 
of mail by aircraft” was deleted in S. 3845, as reported, April 28, 1938. 

70 §. 3845, 75th Cong., 3d Sess., §417(b), as reported, April 28, 1938. See 
Notes 66, 50, 69, supra. 

71 Sen. Rep. No. 1661, 75th Cong., 8d Sess. (1938). Noted this report: “The 
present bill reflects the coordination of thought of important Senate and House 
committees in a general recognition of the dependence of safety in the air upon 
the need for permanent economic legislation, and consequent economic stability 
in the air-carrier industry. 

“The bill provides for the usual system of economic regulation of air-trans- 
portation companies and applies to all air carriers, who operate as common 
carriers or who transport mail by air. The legislation is adapted to the special 
characteristics of transportation by air and is, at present, carried no further 
than is necessary in the interests of the public and of civil aeronautics. 

“. . . Competition among air carriers is being carried to an extreme, which 
tends to jeopardize the financial status of the air carriers and to jeopardize and 
render unsafe a transportation service appropriate to the needs of commerce and 
required in the public interest, in the interests of the Postal Service, and of the 
national defense. Aviation in America today, under present laws, is unsatis- 
factory to investors, labor, and the air carriers themselves. 

“, . . The recognized and accepted principles of the regulation of public 
utilities, as applied to other forms of transportation, have been incorporated in 
S. 3845. The committee feels that this bill will not only promote an orderly 
development of our Nation’s civil aeronautics, but by its immediate enactment 
prevent the spread of bad practices and of destructive and wasteful tactics result- 
ing from the intense competition now existing within the air-carrier industry.” 
Id. at 2. There was no specific discussion in the report of the exemption section. 
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uled air transportation or in the transportation of mail by air- 

craft.”"72 

The conferees, in evolving the final version of 416(b) incorporated 
both the House standard of “limited operations” and the Senate stand- 
ard of “unusual circumstances,” incorporated the Boren amendment 
and modified the McCarran amendment so as to permit small scheduled 
air Carriers operating in daylight hours to obtain exemptions from 
Section 401(/) after notice and hearing.*® 

The three-year legislative history of Section 416 (b) demonstrates a 
consistent Congressional intent as to the meaning of its standards. 
Exemptions were to be permitted, where consistent with the “public 
interest” (the policies of the Act),"* for those carriers “who render only 
a local sightseeing service or special contract service for a single patron 
or which casually or occasionally transport persons or property but are 
not regularly engaged in ‘for hire’ transportation,’ for “some of our 
very small fry, who are, for the most part, constituted of one pilot and 
one airplane at a base,’’® for ‘“‘the nonscheduled fliers — the private 
and the amateur pilots,’’? for “contract carriers,” “charter operators 
or those not on schedule . . . until [regulation] is found to be in the 
public interest.’”"* Exemptions were also contemplated for certain 
scheduled air carriers: for the encouragement of “new lines” that might 
develop in “large areas remaining in the country which have not yet 
been tapped by air transportation,’’® for prospective “small lines” 
which would ‘feed trunk or transcontinental lines,’®® and for the 
“small operators, such as the small operators in Alaska, in cases of hard- 
ship.’”’$! So construed, Section 416(b) presents no tortuous construc- 
tions, for in such circumstances the enforcement of some or all of the 
economic provisions would, indeed, “be an undue burden on such air 
carrier or class of air carriers by reason of the limited extent of, or 
unusual circumstances affecting” their operations. 


Wuart 416(b) Dors Nort MEAN 


Fqually important in determining the intent of Section 416(b) is 
what it was not intended to accomplish. 

Through the years, careless references have been made to exemp- 
tions as “authorizations.” By its nature, however, Section 416(b) was 
intended to be used solely for the “exemption” of air carriers, not for 
the issuance of any “authorization” or rights which attached to a certifi- 
cate. As an exemption, it was intended to relieve certain small, limited- 





72 83 ConG. Rec. 6853 (May 138, 1938 

73 52 Stat. 1005 (1988), 49 U. ’S.C. 3196(b) (1946); H. Rep. No. 2635, 75th 
Cong., 3d Sess. 70 (June 7, 1938). 

74 Note 8 supra. 

7 Note 21 supra. See also Note 17 supra. 

76 Note 34 supra. 

77 Ibid. 

78 Note 55 supra. 

79 Note 20 supra. 

80 Note 62 supra. 

81 Note 67 supra. 
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type air carriers from the obligations or responsibilities of the Act which 
might otherwise threaten their very survival. Congress empowered the 
Board, in dealing with such carriers, to issue exemptions from one or 
more of the economic provisions, until such time as the regular duties 
and obligations might be appropriate. But, in no sense did Congress in 
Section 416(b) delegate its powers to authorize affirmatively certificate 
privileges.®? 
Authorizing Competitive Services 


There is nothing from the hearings, the debates, or the bills them- 
selves to indicate that exemptions were contemplated for any regular 
domestic scheduled airlines on routes where other certificated carriers 
were rendering effective service. Nor is there any indication that ex- 
emptions were intended for those nonscheduled air carriers which 
under the guise of irregular operations might seek to divert traffic from 
certificated carriers. Indeed, the Secretary of Commerce in his 1935 
statement which first prompted the exemption section, specifically 
pointed out: 

“Doubtless where routes have been established and where opera- 
tors are rendering effective service, protection should be given in a 
manner provided for by a certificate of convenience and necessity, 


but consideration also should be given to large areas remaining in 
the country which have not yet been tapped by air transportation.’’® 


And, as Colonel Gorrell subsequently indicated, limiting the certificate 
requirement to scheduled air carriers 
“would open the way to an irresponsible operator to establish serv- 
ice between areas of high density traffic, milk off a considerable 
amount of traffic, engage in unfair practices, rate wars, and so 


forth, and produce the very condition which it would be the inten- 
tion of Congress to guard against.’’84 


Admitting New Air Carriers Without Hearing 


Route security and protection against cutthroat competition were 
recognized as two fundamental principles of the new legislation. Con- 
gressman Lea, sponsor of the bill in the House, forcefully pointed this 
out during the debates on the floor: 





82 It is axiomatic that no rule or order may be issued by an administrative 
agency “except within jurisdiction delegated to the agency and as authorized by 
law.” Administrative Procedure Act, §9(a), 60 Stat. 242 (1946), 5 U.S.C. 
§1008(a) (1946). Section 416(b) of the Civil Aeronautics Act by its terms is 
limited to an authorization of “exemptions” from the provisions of that Act and 
the Board’s own orders issued pursuant to that Act. As such, it is merely a 
“dispensing” or “suspending” power. It is well settled that Congress may con- 
fer such a power to an agency if the standards provided are sufficiently definite, 
United States v. Shreveport Grain & Elevator Co., 287 U.S. 77, 85 (1932), Field 
v. Clark, 143 U.S. 649, 692-94 (1892), but in no sense does it permit the Board 
to go beyond suspending the applicability of particular provisions of the Act or of 
its regulations and assume affirmative powers not therein granted by Congress. 
To do so would clearly be ultra vires and therefore invalid. Brannan v. Stark, 
$342 U.S. 451 (1952), Texas & Pacific Ry. Co. v. U.S., 289 U.S. 627, 640-41 (1933). 


83 Note 20, supra. 
84 Note 35, supra. 
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“At the present time there is no control by the Federal Govern- 
ment that can assure to one of these companies security of route or 
any protection against cutthroat competition. Now, when the air- 
plane is about able to engage successfully in passenger and express 
business, the field is open to destructive cutthroat competition unless 
we have legislation such as is proposed here. 

“One hundred and twenty million dollars has already been in- 
vested in commercial aviation in the United States. It is the infor- 
mation of the committee that $60,000,000 of this sum has been 
wiped out. The fact that so much money has been put into com- 
mercial aviation shows the faith, the genius, and the courage of the 
American people in that they are willing to invest as they have in 
aviation up to this date. However, in the absence of legislation 
such as we have now before us these lines are going to find it very 
difficult if not impossible to finance their operations because of the 
lack of stability and assurance in their operations. You would not 
want to invest $200 or $2,000 a mile in a line that has no assurance 
of security of its route and no protection against cutthroat com- 
petition. 

“Part of the proposal here is that the regulatory body created 
by the bill will have authority to issue certificates of convenience 
and necessity to the operators. This will give assurance of security 
of route. The authority will also exercise rate control, requiring 
that rates be reasonable and giving power to protect against cut- 
throat competition. In my judgment, those two things are the 
fundamental and essential needs of aviation at this time, security 
and stability in the route and protection against cutthroat compe- 
tition.’’§5 

Under the scheme of the Act, existing air carriers were entitled to 
“grandfather” certificates unless their operations had been “inadequate 
and inefficient.”8* Such certificates could be altered, amended, modi- 
fied, or suspended only after notice and hearing and only where the 
public convenience and necessity so required.** They could be revoked 
only for intentional failure to comply with the economic provisions of 
the Act.% 

Future applicants for certificates were required to show, after public 
hearing, that they were fit, willing, and able to perform the proposed 
transportation properly, and to conform with the Act and the Author- 
ity’s regulations, and that the proposed transportation was required by 
the public convenience and necessity.*® Interested parties — rival appli- 
cants or existing carriers — were entitled to participate in such pro- 
ceedings.® 

Did Section 416(b) authorize the Board to circumvent these pro- 
cedures regarding hearings and the necessary showing for a certificate 
by means of exemption? All statements on the subject in the hearings, 
the reports, and the debates indicate to the contrary. 

85 83 Conc. REc. 6406-07 (May 7, 1938). 


86 Section 401(e) ; 52 Stat. 987 (1938), 49 U.S.C. §481(e) (1946). 
ye Section 401(h) ; 52 Stat. 987 (1938), 49 U.S.C. §481(h) (1946). 


Ibid. 
89 Sections 401(b), 401(c), 401(d); 52 Stat. 987 (1938), 49 U.S.C. §§481(b), 


(c), (d) (1946). 
90 Sections 401(b), 401(c); 52 Stat. 987 (1938), 49 U.S.C. §§491(b), (c) 


(1946). 











150 JOURNAL OF AIR LAW AND COMMERCE 


During the Senate debates, Senator King expressed concern as to 
whether the ‘grandfather clause” might be used to prevent the estab- 
lishment of new routes. 

“I am concerned to know just how far... the bill ‘freezes’ exist- 

ing routes and corporations that have established airplane routes 

throughout the United States. If it authorizes their activities to 

the exclusion of others who may desire to enter this great field, 

then I think there should be some amendments that would fully pro- 

tect the public and protect those who are interested in the develop- 
ment of this great art.’’1 

After pointing out that the “grandfather clause” was intended to 
give recognition to the pioneers of air transportation, Senator McCar- 
ran explained in detail how new routes were to be established — by 
granting a “franchise” after finding that the new route would serve the 
public convenience and necessity: 

“But before that could be done, full and complete hearings would 
have to be had. . . .””? 

Senator King indicated his assent to Senator McCarran’s explana- 
tion, agreeing that there should be some authority to weigh all the facts 
and circumstances before determining whether the “necessary certifi- 
cate’ was to be issued.** 

Carrying the Mail 

Nor was the exemption provision intended to be a device by which 

the Board could “authorize” the transportation of mail by air. The 


enly delegation of authority to the Board for selecting carriers of mail 
by air was through the certificate procedures.®°* With a few minor ex- 





91 83 Conc. REc. 6851 (May 13, 1938). 

92 83 ConG. REc. 6852 (May 13, 1988). 

93 Ibid; King wholeheartedly endorsed the principle of certificates to limit 
entry into air transportation and thereby prevent economic waste: “I agree with 
my friend that there must be some authority to determine whether rights-of-way 
and certificates of convenience and necessity shall be granted. If when during 
the period of the railroad-building mania a few years ago we had had an instru- 
mentality to determine whether many of the roads were necessary, and that ques- 
tion had been determined adversely, millions and hundreds of millions of dollars 
of capital which have been wasted would have been saved. Many railroad lines 
have been constructed which should never have been constructed. Scores of rail- 
roads are in the hands of receivers and hundreds of millions of dollars have been 
lost by improvident expenditures in unnecessary railroad lines. I agree, there- 
fore, that there should be some authority to determine whether the public will 
be convenienced, whether there is a necessity for the establishment of other lines, 
and to weigh all the facts and circumstances, with a view to determining whether 
the necessary certificate shall be issued.” Jbid. 

94 Air carriers holding contracts for the transportation of mail at the time 
the Act was passed were authorized by Congress to continue carrying mail until a 
certificate for mail transportation was granted or denied by the Authority. 
Section 405(a). Air carriers and the Postmaster General were both permitted to 
apply for certificates for additional mail service, Sections 401(b) and 401(n), 
which the Board could grant or deny, after notice and hearing, depending upon 
the requirements of the public convenience or necessity. Sections 401(d), 401(n). 
The Act further provided that: “From and after the issuance of any certificate 
authorizing the transportation of mail by aircraft, the Postmaster General shall 
tender mail to the holder thereof, to the extent required by the Postal Service, 
for transportation between the points named in such certificate for the transpor- 
tation of mail, and such mail shall be transported by the air carrier holding such 
certificate in accordance with such rules, regulations, and requirements as may be 
promulgated by the Postmaster General under this section.” Section 405(g). 
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ceptions the certificate was intended to replace the former contract 
system for awarding mail routes.**° The McCarran bill would have 
entitled any certificate holder to carry mail, but this approach was 
abandoned in favor of the Lea-Truman approach which “would only 
permit and require an air carrier to transport mail if it is expressly 
authorized to do so in its certificate of convenience and necessity.’’®® 

The McCarran bill of 1937 permitted and required certificate hold- 
ers to transport mail whenever required to do so by the Postmaster 
General,®’ and prohibited any air carrier from transporting U. S. mail 
unless it held a certificate.°* The Lea-Truman bills, however, permit- 
ted an air carrier to transport mail only when so authorized by its 
certificate®® and prohibited any carrier from transporting such mail 





95 Noted the final House Report: “Under existing law there is little economic 
regulation of air carriers. Routes are awarded not upon the basis of the ability 
of the particular air carrier to perform the service or the requirements of the 
public convenience and necessity, but upon the letting of air-mail contracts to the 
lowest responsible bidders. This system has completely broken down in recent 
months, because the air carriers, in their desire to secure the right to carry the 
mail over a new route, have made absurdly low bids, indeed, have virtually 
evinced a willingness to pay for the privilege of carrying the mail over a particu- 
lar route...... °* © 

“,... Thus, if this legislation is enacted, ... the existing system of carrying 
mail under contracts with the Postmaster General would be abolished and any 
carrier holding a certificate authorizing it to carry mail would be permitted tc 
do so.” H. Rep. No. 2254, 75th Cong., 3d Sess. 2 (April 28, 1938). 

The power of the Postmaster General to contract for the transportation of 
mail by air was preserved in three instances: (1) contracts for experimental air 
mail service between outlying airports and central city areas under Section 1 of 
the Experimental Air Mail Act of April 15, 1938, 52 Stat. 218 [declared not to 
be “air transportation” requiring a certificate by Section 405 (l) of the Civil 
Aeronautics Act], repealed by the Act of July 2, 1940, 54 Stat. 735; (2) air star 
route contracts over inaccessible terrain where surface transportation was in- 
adequate under Section 6 of the Experimental Air Mail Act of April 15, 1938, 
52 StaT. 218 [also declared not to be “air transportation” by Section 405 (1) of 
the Civil Aeronautics Act], amended in 1949, 63 Stat. 680, 39 U.S.C. App. §470 
(Supp. 1952); and (8) contracts for emergency mail service where authorized 
mail services are inadequate [also declared not to be “air transportation”] under 
Section 405(k) of the Civil Aeronautics Act. A fourth exception was added in 
1940, when the Postmaster General was authorized to contract for the transpor- 
tation of mail in Alaska where no certificate authorizing such service had been 
issued by the Board. 54 Stat. 1175 (1940), 39 U.S.C. §488(a) (1946). The 
Postmaster General has no powers to contract for the transportation of mail be- 
vond these provisions for star route contracts over inaccessible terrain, emergency 
mail service, and off-route Alaskan mail service. The Postmaster General may 
not enter into contracts for the transportation of mail by air without specific 
Congressional authorization. Beach v. United States, 226 U.S. 243, 256-57 (1912); 
15 Ops. Comp. GEN. 1025 (19386). 

96 H. Rep. No. 2635, 75th Cong., 3d Sess. 69 (June 7, 1938). 

97S. 2, 75th Cong., Ist Sess., §805(h) (1): “No certificate shall be issued 
under this part, and no air carrier shall hold or operate under any such certifi- 
cate, except upon condition— 

“(1) That the air carrier shall undertake to provide necessary and adequate 
facilities and service for the transportation of and to transport United States 
mail in accordance with this part whenever required to do so by the Postmaster 
General under such regulations as he may prescribe consistent with this part for 
which such air carrier shall be entitled to fair and reasonable compensation; . . .” 

98S. 2, 75th Cong., 1st Sess. §305(h) (1) (Jan. 6, 1937): “[AJnd it shall be 
unlawful for any air carrier to handle or transport United States mail unless 
such air carrier holds a certificate of public convenience and necessity under this 
part and complies with the terms and conditions thereof... .” 

99 H.R. 5234, 75th Cong., 1st Sess., §305(g) (Mar. 2, 1937); and S. 2, Amend- 
ment in the Nature of a Substitute, 75th Cong., 1st Sess., §8305(g) (Mar. 3, 1937) : 
“No certificate shall be issued, and no air carrier shall hold, or operate under, 
any certificate, except under condition that the carrier shall undertake to provide, 
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unless it held a certificate specifically authorizing such mail trans- 
portation.!0 

In the 1937 House hearings, Gorrell presented his understanding 
of the Lea bill: 


“In no case can mail be placed upon a carrier unless that carrier 
has been authorized in its certificate to carry mail. Existing mail 
carriers receive that authorization as to points now served by 
virtue of the ‘grandfather’ clause. For any new service the Post- 
master General can certify the need, when and as he wishes, to the 
Commission, and the Commission shall then authorize that new serv- 
ice unless it finds that such a new service would unreasonably 
impair some existing carrier. This authorization of a new mail serv- 
ice would occur either through an amendment to some outstanding 
certificates, or through granting the authority in some new certifi- 
cate that might be applied for by a carrier not then serving the 
points in question. * * * 

... The only limitation placed upon the Postmaster General is 
that of his inability to use for the transportation of the mails the 
aircraft of a carrier not authorized to transport the mail. He can 
place mail only with those carriers which have received, in their 
certificates, the authority to carry mail. . . .”1 


The final 1938 version of the Lea bill, as introduced, reported, 
and passed (as an amendment to S. 3845) retained these provisions per- 
mitting and requiring air carriers to transport mail when authorized 
by its certificate’? and prohibiting the transportation of mail unless 
empowered to do so by a certificate.’ 

The final McCarran bill, however, originally permitted all certifi- 
cate holders to carry mail.’°* Both bills, it should be noted, contained 
exemption sections.!% 

On the floor of the Senate, Senator Schwellenbach offered an amend- 
ment to the mail-carrying requirement, Section 401 (m) , which would 





under such rules and regulations, not inconsistent with the provisions of this part 
as the Postmaster General may prescribe, necessary and adequate facilities and 
service for the transportation of, and to transport, mail, whenever so authorized 
by such certificate and so required by the Postmaster General; and such carrier 
shall be entitled to receive compensation therefor as hereinafter provided.” 

100 H.R. 5234, 75th Cong., 1st Sess., 89805 (2), 305(f) (Mar. 2, 1987) and 
622; Amendment in the Nature of a Su stitute, §§305(a), 305 (f) (Mar. 3, 
1937) : “No air carrier shall engage in... any transportation of mail by aircraft, 
unless there is in force a certificate issued by the Commission authorizing such 
carrier so to engage; ...” * 

. And it shall be neath for any carrier to transport any class or classes 
of traffic not authorized in its certificate. . 

101 Hearings before House Committes « on Interstate and Foreign Commerce 
on H.R. 5234 and H.R. 4652, 75th Cong., 1st Sess. 107, 110 (March 31, 1937). See 
also, Hearings before a Subcommittee of Senate Committee on Interstate Com- 
merce on S. 2, 75th Cong., 1st Sess. 461 (April 12, 1937). 

102 H.R. 9738, 73th Cong., 3d Sess., §402(g) (1938). 

103 H.R. 9738, 75th Cong., 3d Sess., §402(a) (1938). 

104 S, 3845, 75th Cong., 3d Sess., §401(m) (1938): “It shall be a condition 
upon the holding of a certificate under this title that the carrier holding such 
certificate shall provide necessary and adequate facilities and service for the 
transportation of mail, and shall transport mail whenever required by the Post- 
master General. . 

105 H.R. 9738, “75th Cong., 3d Sess., §402(0) (1938); S. 3845, 75th Cong., 3d 
Sess., §417(b) (1988). 
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make it read the same as the corresponding provision in the Lea bill.1* 
He stated that the amendment was necessary ‘‘to make it clear that an 
air Carrier may not transport mail unless it is expressly authorized to do 
so by the Authority in the certificate of convenience and necessity issued 
to the air carrier.” The Authority should have the power, he asserted, 
“to determine whether it was consistent with the public convenience 
and necessity for a particular air carrier to be required to transport 
mail.” He argued that his amendment clearly provided that “an air 
carrier shall transport mail only when authorized to do so in its cer- 
tificate by the Authority.”!°7 Senator McCarran opposed this amend- 
ment, asserting that the right to carry mail should flow automatically 
from the possession of a certificate and that the Postmaster General, 
not the Authority, should be the agency to authorize the carrying of 
mail.1°° Senator Truman pointed out that even under the Schwellen- 
bach amendment, carriers could transport mail only when it was ten- 
dered by the Postmaster General, but that the amendment was necessary 
“to make it clear that an air carrier may not transport mail unless it was 
expressly authorized to do so by the Authority and a certificate of con- 
venience and necessity is issued to the carrier.’’ 

The Senate adopted Senator McCarran’s view, and defeated the 
Schwellenbach amendment.!!® In conference, however, the conferees 
adopted the Schwellenbach-Truman position which was in accord with 
the bill as passed by the House.1!! Explained the Conference Report: 


“With respect to the duty placed upon air carriers to carry mail, 
the Senate bill would require all air carriers holding certificates 
of convenience and necessity from the Authority to transport mail 
whenever required by the Postmaster General, without regard to 
whether the carrier was expressly authorized to do so in its cer- 
tificate. The House amendment would only permit and require an 
air carrier to transport mail if it is expressly authorized to do so in 
its certificate of convenience and necessity. The conference agree- 
ment follows the House amendment in this respect.’’!!2 


Temporary and Emergency Operations 


Furthermore, Section 416(b) was not intended to provide the Board 
with a flexible device for “authorizing” temporary or emergency oper- 
ations. Congress became fully aware of the need for flexibility and 
provided for it in other sections. The 1937 bills lacked this flexibility. 
Both the Lea bill and the Truman substitute corrected this defect, 
adding provisions for temporary certificates,'? emergency operations 





106 83 ConG. REc. 6431, 6769 (May 9, 12, 1938). 

107 88 Conc. REc. 6431 (May 9, 1938). 

108 83 ConG. REC. 6769-70 (May 12, 1938). 

109 83 ConG. REc. 6769 (May 12, 1938). 

110 83 Conc. Rec. 6770 (May 12, 1938). 

111 Notes 94, 102, 103 supra. 

112 H. Rep. No. 2635, 75th Cong., 3d Sess. 69 (June 7, 1938). 

113 H.R. 9738, 75th Cong., 3d Sess., §§402(d) (2), 402(i) (Mar. 4, 1938); 
S. 83659, Amendment in the Nature of a Substitute, 75th Cong., 3d Sess., §§402(d) 
(2), 402(i) (Mar. 30, 1938). 








154 JOURNAL OF AIR LAW AND COMMERCE 


to non-certificated points,1'* and emergency mail service.1* These 
provisions subsequently were incorporated into the McCarran bill and 
became a part of the Act.11¢ 

Sections 401 (d) (2) 27 and 401 (g) 18 of the Act empowered the 
Board to issue certificates for a limited period of time as well as per- 
manently. In the words of Senator Truman, 


“Certificates shall continue in effect until revoked as provided by 
law, except for certificates specifically issued for temporary periods 
to meet temporary needs.’’119 


Section 401 (f) provided the machinery for emergency operations, 
not Section 416(b). Section 401 (f), as enacted, provided that 


“No air carrier shall be deemed to have violated any term, condi- 
tion, or limitation of its certificate by landing or taking off during 
an emergency at a point not named in its certificate or by operating 
in an emergency, under regulations which may be prescribed by 
the Authority, between terminal and intermediate points other 
than those specified in its certificate.”!2° 


Explained Colonel Gorrell: 


“Last year’s bill permitted emergency landings; said that you 
would not go to jail if your engine failed and you had to make an 
emergency landing. This year’s bill likewise provides for emergency 
landings, but has also a more sensible provision, which came out of 
consideration of the floods in the valley of the Ohio last year. This 
year’s bill permits not only emergency landings, but emergency 
operations. 

“For example, last year, in flying from Chicago to Indianapolis, 
Cincinnati and Washington, the line going from Indianapolis to 
Cincinnati could not land in Cincinnati because the flood waters 
were so high they covered the field higher than the top of the 
hangers. The planes had to pass Cincinnati by until the waters sub- 
sided; had to go by way of Columbus instead of Cincinnati. If last 
year’s bill had been in effect, there would have had to be notice and 
hearings before the company could have done that, and the service 
might have been interrupted to the public’s detriment.”!21 


senaior Truman likewise pointed out: 


“The substitute, in section 402(f) [section 401(f) of the Act], 
permits emergency off-line operation as well as emergency off-line 





114 H.R. 9738, 75th Cong., 8d Sess., §402(f) (1938); S. 3659, Amendment 
in the Nature of a Substitute, 75th Cong., 3d Sess., §402(f) (1938). 

115 H.R. 9738, 75th Cong., 3d Sess., §803(i) (1938); S. 3659, Amendment in 
the Nature of a Substitute, 75th Cong., 3d Sess., §803(i) (1938). 

116 See Sections 401(d) (2), 401(g), 401(f), and 405(k) of the Civil Aero- 
nautics Act. 

117 §2 Stat. 987 (19388), 49 U.S.C. §481(d) (2) (1946). 

118 §2 STAT. 987 (1938), 49 U.S.C. §481(g) (1946). 

119 Emphasis added. Hearings before a Subcommittee of Senate Committee 
on Interstate Commerce on S. 3659, 75th Cong., 3d Sess. 4 (April 6, 1938). 

120 §2 Stat. 987 (19388), 49 U.S.C. §481(f) (1946). 

121 Hearings before House Committee on Interstate and Foreign Commerce 
on H.R. 9738, 75th Cong., 3d Sess. 311 (March 30, 1988). See also Gorrell testi- 
mony, Hearings before a Subcommittee of Senate Committee on Interstate Com- 
merce on S. 3659, 75th Cong., 3d Sess. 27 (April 6, 1938). 
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landings. Under section 311(e) of S. 3659 there could be no emer- 
gency operation except through the granting of a certificate there- 
for after notice and hearing.”’!22 


The Post Office Department was granted broad powers to meet 
emergency and temporary needs of the postal service. Section 401 (m) 
required all air carriers holding certificates authorizing mail service to 
transport mail whenever required by the Postmaster General.!3_ If this 
available service proved inadequate, the Postmaster General was em- 
powered to seek the permanent or temporary certification of additional 
service from the Board.!** In emergencies, the Post Office Department 
did not have to wait for the Board to prescribe regulations under the 
broad powers of Section 401 (f). In the event of emergencies caused by 
flood, fire or other calamities, Section 405 (k) authorized the Postmaster 
General to contract, without advertising, for the transportation of mail 
by air where available facilities of persons authorized to transport mail 
to or from such localities were inadequate to meet the requirements 
of the postal service during such emergency.!*5 The certificate require- 
ment of Section 401 (a) was no barrier, for Section 405 (k) specifically 
stated that such an emergency operation was not “air transportation 
within the purview of this Act.’’!*¢ 

Gorrell fully explained the purpose of this emergency contracting 
power of the Postmaster General: 


“This year’s bill has in it a further very wise provision, which 
last year’s bill did not contain, which provides for emergency mail 
service. Under last year’s bill, if a hurricane washed out a rail- 
road bridge, as it did, not so long ago, between Miami and Key 
West, you would have to go through a considerable regular routine 
before the Interstate Commerce Commission, before the Post Office 
Department could have ordered the mail carried to Key West. This 
year’s bill provides that, in an emergency of such a nature, the Post 
Office Department may make a temporary contract to have the mail 
carried. We had the same thing in connection with the floods, spring 
before last, in Pittsburgh. The only mail service in and out of 
Pittsburgh for a while was that quickly contracted for by the Post 
Office Department, under which, for a limited time we carried all 
forms of mail into and out of Pittsburgh by airplane. * * * 

“Mr. HOLMES. In the case of a wash-out of a railroad down in 
Key West, you do not mean to say that he would have to come up 
here and get a permit to fly the mail down there if the Post Office 
Department said that the mail had to go through? 

“COLONEL GORRELL. Under last year’s bill, sir, because of the fact 
there was no air-mail route previously existing from Miami to Key 
West, such a route would be a new route. Last year’s bill said that 
if the Postmaster General desired a new route, he would have to so 





122 Hearings before a Subcommittee of Senate Committee on Interstate Com- 
merce on S. 3659, 75th Cong., 3d Sess. 4 (April 6, 1938). 

123 §2 Stat. 987 (1938), 49 U.S.C. §481(m) (1946). 

124 Section 401(n), 52 Stat. 987 (1938), 49 U.S.C. §481(n) (1946). 

125 §2 Strat. 994, 49 U.S.C. §485(k) (1946). 

126 Jbid. 
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certify to the Commission, and then the Commission would hold a 
hearing, and if they found — 

“Mr. HOLMES (interposing). I agree with you on that. That is, 
if you are going to establish a permanent route. But here on the 
other hand is an emergency, and the mail had to go through. 

“COLONEL GORRELL. Last year’s bill did not cover that point of 
emergency service. 

“Mr. HOLMES. You do not mean that the bill would hinder the 
carriage of that mail by plane from Miami to Key West? 

“COLONEL GORRELL. Under last year’s bill I see no method by 
which they could have done it, except possibly by expediting the 
regular procedure under the bill. 

“Mr. HOLMES. Under the bill we passed in 1926, under an emer- 
gency he could have utilized planes to deliver that mail after the 
rails had been washed out. 

“COLONEL GORRELL. Your bill, passed in 1926, did not cover the 
transportation of mail. The Air Mail Act of 1934 is the one cover- 
ing the transportation of mail. 

“Mr. HOLMES. Either one. 

“COLONEL GORRELL. He would have had to ask for bids under 
that 1934 Act, sir. Under the present bill, H.R. 9738, the Postmaster 
General, where there is a railroad wash-out or anything of that sort, 
could get quick bids for temporary air transportation and authorize 
immediate performance by a temporary contractor. It simplifies 
such a situation; although for permanent service your bill provides 
for a system of certificates. It simplifies by a great deal the handling 
of emergencies.’’!37 


CONCLUSION 


This excursion through the hearings, reports, and debates is not 
suggested to show the only possible legal constructions of Section 416(b) 
of the Civil Aeronautics Act. But, it demonstrates, in fact, that in 
drafting the Act, Congress intended a result which was entirely differ- 
ent from the assertions of some who would elevate Section 416 (b) to a 
limitless delegation of power to the Board to do as it desired, disregard- 
ing other economic provisions of the Act. 

In applying the standards of Section 416 (b)— which out of con- 
text appear to mean anything to anybody — it is suggested that much 
is to be gained by employing the expressions of Congressional intent 
as a guide in the administration of the exemption power. Following 
this course, the exemption provision has a meaningful, more definite, 
position in the scheme of air transportation regulation. It would pre- 
vent the spectacle of a regulatory act, contradicting itself, with one area 
of air transportation regulated by one set of standards and procedures 
and another area, overlapping the first, regulated only by the unpre- 





127 Hearings before House Committee on Interstate and Foreign Commerce 


on H.R. 9738, 75th Cong., 3d Sess. 312-13 (March 30, 1938). See also Gorrell 
testimony, Hearings before a Subcommittee of Senate Committee on Interstate 
Lone (198 ” S. 3659, 75th Cong., 3d Sess. 27 (April 6, 1938) ; 15 Ops. Comp. GEN. 
1025 (1936). 











NEW LOOK AT SECTION 416(b) CIVIL AERONAUTICS ACT 157 


dictable discretion of an agency tied to no standards or procedures 
except those of its own making.!?8 

To those involved in drafting the Civil Aeronautics Act, Section 
416 (b) was a necessary escape valve to permit the postponement of the 
certificate requirement and other economic regulations in limited types 
of circumstances. 

Congress was unwilling to limit the definition of “air carrier” to 
regularly scheduled airlines because of the potential evasion of the Act 
by airlines clothed in the guise of “nonscheduled” operations. For this 
reason, Congress purposely expanded the definition of “air carrier” to 
include all common carriers by air. But Congress also realized that the 
certificate requirement or other economic regulations might be in- 
appropriate in situations typified by the legitimate nonscheduled air 
carrier not primarily engaged in intercity common carriage and the 
small Alaskan air carriers or the embryonic feeder lines struggling to 





128 The extent to which some air carriers have utilized exemptions under 
section 416(b) to conduct large-scale transport operations without certificates is 
indicated by comparing the passenger-miles of those non-certificated “large irreg- 
ular” air carriers operating through common “ticket agencies” with the passenger- 
miles of the fifteen domestic air mail carriers operating when the Civil Aeronautics 


Act was passed: 
Large Irregular Air 








Domestic Air Mail Carriers 


PASSENGER-MILES (000s) 
Year Ending June 30, 1938 
American Airlines, Inc...... 127,679 
United Air Lines Transport 


BEN exerercievsreke Suceierarsioedos® 104,475 
Trancontinental & Western 

DAME SURO 0. wsiarer voi sie sisi dress Gi6le% 72,478 
Eastern Air Lines, Inc...... 65,141 
Northwest Airlines, Inc...... 18,182 
Pennsylvania-Central Air- 

TIRCSCOBD so. 6: cis: 0csv0%6. 0:6 e.ececeis 13,594 
Braniff Airways, Inc. ....... 11,137 


Western Air Express Corp.*. 9,279 
Chicago & Southern Air 


LU 6 rs rare 6,140 
Delta Air Corp. ........... 5,201 
Hanford ‘Alfiaes. ee 2,612 
Boston-Maine Airways, Inc.. 1,971 
Continental Air Lines, Inc... 963 
Inland Air Lines, Inc. ...... 864 
National Airlines, Inc. ...... 654 

POON ie 'siasavecatuneudvereiel cars coislovers 440,371 


Carrier Groups 
PASSENGER-MILES (000s) 
Year Ending June 30, 1953 
“North American” group: 
Hemisphere Air Transport 97,321 
i National Airlines, 


Sah velar e haha’ eh helt Si et 3 63,019 
Twentieth Century Air- 
HENGG a EM Oeeoscacre-ncrsleccers.o's 56,987 
Trans American Airways, 
WN Gin osc ctgiacwiansen cas 36,052 
253,379 


“North Star” group: 
Air America, Inc. ........ 53,017 
Caribbean American Lines, 


UN@ige es cadecane nudes ces 36,031 
Paul “Mantz Air Service... 138,567 
Central Air Transport, 

BNGa. woncleaadeedsvewats 11,528 

114,143 

“Skycoach” group: 
Great Lakes Airlines, Inc.. 37,421 
Currey Air Transport, Ltd. 37,038 
Monarch Air Service ..... 13,342 
87,801 


“Safeway” group: 
Aero Finance Corp. ...... 34,651 
Peninsular Air Transport. 33,357 
68,008 


PO io ccecccnecencceneeus 523,331 


*Includes July, 1937, operations of National Parks Airways, Inc. (190), 


purchased by Western, August 1, 1937. 


Sources: CAB, ANNUAL AIRLINE STATISTICS, DOMESTIC CARRIERS, FISCAL 
Years, 1935-40 (1940) ; CAB, QUARTERLY REPORT OF AIR CARRIER OPERATING 


Factors (Sept., 1953). 
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get started in areas theretofore untapped by air transportation. To 
permit the Board, in situations such as these, to relieve air carriers from 
some or all of the economic regulations that otherwise would be an 
undue burden, Congress enacted the present language of Section 
416(b). To the extent that hearings, committee reports, and Congres- 
sional debate ever can be conclusive, all of the evidence points to the 
fact that air carriers were deemed to be eligible for the benefits of 
Section 416 (b) only in situations of this type, and then only so long as 
such exemptions did not frustrate the policies underlying other pro- 
visions of the Act. The activities of these small-scale operators, being 
of ‘limited extent’ or affected by ‘“‘unusual circumstances,” in no way 
interfered with the basic policies of the Act at that time. 

Conversely, the statements of the framers — as well as the structure 
of the Act — clearly demonstrate that the Board was not to authorize, 
whether temporarily or permanently, new air service competitive with 
existing services or the transportation of mail by air except by the cer- 
tificate procedures prescribed in the Act. 

Congress, in enacting the Civil Aeronautics Act of 1938, devoted 
three years of careful study to its task. In terms of planning a scheme 
of comprehensive economic regulation to bring stability and security to 
a demoralized industry without sacrificing necessary flexibility to meet 
temporary or emergency needs, Congress exercised rare foresight in 
anticipating the many contingencies which might arise in the admin- 
istration of the Act. But only the agency assigned with the duty of 
administering the Act can accomplish this objective. And, it is sug- 
gested, this objective is not readily attainable by following the advice 
of the Board’s critics who would have the Board ignore the intent of 
Congress, elevate the exemption section to a fictional status of an 
unlimited delegation of Congressional power by applying novel in- 
terpretations of Congress’ standards, and then use this provision as an 
alternative to the specific directions of Congress for the regulation of 
air transportation. Such a “double standard,” which could result from 
the many tortuous constructions of Section 416 (b) interjected in recent 
years, is easily avoidable if the standards of that section are viewed 
against the backdrop of unambiguous legislative intent, the structure 
and the policies of the Act. 
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GREEMENTS between rate conferences and shippers, whereby 
the shippers in return for specially reduced cargo rates use only 
conference services, known as “exclusive patronage,” “contract-non 
contract” or “dual-rate” contracts, are not employed in international 
air transportation today. They are, however, extensively used by ocean 
liner conferences. Since they have proved themselves most useful in 
protecting the established maritime rate structure’, the question arises, 
can such contracts be made part of the conference machinery of the 
scheduled international air cargo operators”? 

With a view to answering this question it is proposed to consider, 
first, the status of exclusive patronage contracts in maritime usage today 
and, second, the legality of such contracts if put to similar use by the 
scheduled international air cargo operators. Maritime usage is con- 
sidered first because the legality of exclusive patronage contracts has 
been more fully explored in that sphere and the result is bound to 
have a strong, although not necessarily conslusive, effect on ultimate 
usage in international air transportation. 


MARITIME TRANSPORTATION 


Of approximately 100 shipping conferences concerned with the 
foreign commerce of the United States, more than 80% have incorpo- 
rated some sort of exclusive patronage contract into their rate struc- 
ture’. This is done by including in the basic conference agreement‘ 
a provision authorizing the dual rate system in conjunction with 
exclusive patronage contracts. 





*Opinions are the author’s and do not necessarily reflect views of the International 
Air Transport Association. 

1 See Inter-American Maritime Conference, Report of Delegates of the United 
States, Washington, 1941, where at p. 7 it is said: 

“It is the judgment of the Maritime Commission that the conference system 
is necessary to the successful conduct of water-borne foreign trade which is of 
an international character but that conferences cannot continue to exist in foreign 
trade without some means of protection such as the conference contract system.” 
See also Rept. of U.S. Mar. Comm. p.17-18 (1946). 

2 Scheduled international air rates for both passengers and cargo are estab- 
lished by the three traffic conferences of the International Air Transport Asso- 
— See Sheehan, The IATA Traffic Conferences, 7 Southwestern Law Journal 

(1953). 

3 Marx International Shipping Cartels, p. 207, (1950) Professor Marx’s 
treatise is an excellent study of the current shipping conference situation and has 
been most useful in the preparation of this article. 

4Each conference has a basic agreement in the nature of a charter or 
articles of association setting out the rights and obligations of members. 
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The form of exclusive patronage contract differs from conference 
to conference, depending on the nature of the trade and the particular 
requirements of the operators and shippers concerned. But generally 
they are alike. The one in use between members of the North Atlantic 
Continental Freight Conference® and their shippers is fairly typical 
and will serve as an example. 

That contract® provides that the shipper will forward by vessels of 
conference carriers all commodities which he may ship during specific 
periods, excluding bulk cargoes, household goods, explosives, hay, live- 
stock, precious metals or human remains. The carrier agrees that the 
rate to be paid by the shipper will be 10% below the applicable con- 
ference rate existing when the contract is signed, with benefit to the 
shipper of any reductions subsequently made by the conference. The 
contract is to run for an initial period of not exceeding three months 
and continue in force for successive periods of six months, unless either 
party gives 60 days’ prior notice of termination. The carrier agrees not 
to increase the contract rates in any contract period, except in accord- 
ance with certain notice provisions, to transport all commodities which 
the shipper tenders and to maintain adequate service. If the carrier is 
unable to reserve space within 3 days after application by the shipper 
on a vessel sailing within 15 days of the desired time, the shipper is 
free to make other arrangements, including forwarding by non-con- 
ference vessels. 

Although in use for a great many years’, only recently has any 
serious question been raised as to the legality under American law of 
exclusive patronage contracts. In October, 1948, Isbrandtsen Company, 
Inc., a prominent American non-conference steamship operator, 
brought suit in the U.S. District Court for the Southern District of 
New York to enjoin the North Atlantic Continental Freight and the 
Continental North Atlantic Westbound Freight Conferences from 
using such contracts and to have set aside certain rulings of the U.S. 
Maritime Commission which authorized the dual rate system. The 
District Court temporarily restrained the Conferences from using the 
contracts and directed Isbrandtsen to file a complaint before the U.S. 
Maritime Commission challenging the validity of the dual rate prac- 
tice. The complaint was filed. After due proceedings, in December, 1950, 
the Federal Maritime Board (which had succeeded the U.S. Maritime 
Commission) upheld the contracts and dismissed Isbrandtsen’s com- 





5A voluntary association of some 18 lines operating between U.S. North 
Atlantic and North Continental European ports. It and its predecessors on the 
trade route have been in existence for about one hundred years. 

6 This contract was approved by the Federal Maritime Board in January 
1954. See Contract Rates, North Atlantic Continental Freight Conference et al, 
FMB Case No. 724. 

7 Investigations by the British Government in 1909 (Report of Royal Com- 
mission on Shipping Rings (London) and by the United States in 1914 (Report 
of House Committee on Merchant Marine and Fisheries (Alexander Report) 
H.R. Doc. 805, 63 Cong., 2nd Sess) recognized the general existence of exclusive 


patronage contracts and expressly or implicitly approved their use. 
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plaint’. Isbrandtsen then appealed to the District Court and asked that 
Court to enjoin and set aside so much of the Federal Maritime Board 
order as approved the dual rate practice. The United States, by its 
Attorney General, appeared and the Secretary of Agriculture was per- 
mitted to intervene®, both in support of the injunction. The District 
Court declined to rule on the validity of the dual rate system, but 
granted a permanent injunction’ against use of the contracts on a 
point not argued, that is, that the differential between the contract 
and non-contract rates offered to shippers was arbitrarily determined 
and unreasonable, therefore unjustly discriminatory and unlawful. 
This decision was affirmed without opinion by the U.S. Supreme Court, 
by a 4 to 4 vote, in March, 19521. 

It is unfortunate that neither the District Court nor the Supreme 
Court ruled on the validity of the exclusive patronage plan per se. 
The Federal Maritime Board subsequently promulgated a rule of 
procedure to provide for securing information from ocean carriers as 
to the necessity and justification of using dual rates,'!? presumably with 
a view to approving them if the differential between contract and non- 
contract rates were found to be not arbitrary and not unreasonable. 
Isbrandtsen, by advertisements in newspapers and otherwise, has in- 
dicated its dissatisfaction with this action and its determination that 
the validity of exclusive patronage contracts per se should be dealt with 
by the courts. Since the Federal Maritime Board has primary jurisdic- 
tion in such matters, it is necessary for the issue to be presented to and 
settled initially by that body!*. A proceeding for that purpose, is now 
pending"*. But the ruling of the Federal Maritime Board, when ob- 
tained, will have to be reviewed by the Federal Courts and a final 
decision may not be reached for years. Meanwhile, consideration of 
the arguments against validity of exclusive patronage contracts per se, 
which were appended without comment to the District Court opinion”, 
may be useful in attempting to forsee what the ultimate decision on 
that important issue will be. 

The position of plaintiffs in the Isbrandtsen case was that in no 
circumstances could an exclusive patronage contract based on dual rates 
in a conference agreement be valid under the U.S. Shipping Act of 





8 Isbrandtsen Co. Inc. v. North Atlantic Continental Freight Conference et al, 
3 F.M.B. 235 (1950). 

9It should be noted that the Department of Agriculture, while arguing for 
open competition of ocean freights, favored fixed international prices for key 
agricultural commodities. 

10 Isbrandtsen Co. Inc. v. U.S. et al, 96 F. Supp. 883 (1951). 

11 A/S J. Ludwig Mowinckles Rederi et al v. Isbrandtsen Co. Ine. et al, 72 
S.Ct. 623, 312 U.S. 950, 96 L. Ed. (1952). 

12 F.M.B. General Order 76, 10 November 1952. 

13 See U.S. Navigation Co. v. Cunard S.S. Co., 284 U.S. 474; and Swayne and 
Hoyt Ltd. v. U.S. 300 U.S. 297; also U.S. et al v. Far Eastern Conference et al, 
94 F. Supp. 900, reversed on writ of certiotari to Supreme Court, 10 March, 1952. 

14F.M.B. Docket 725. 

15 See Isbrandtsen Co. Inc. v. U. S. et al op cit. Judge Frank attached the 
arguments without expressing an opinion as to their cogency. 
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The form of exclusive patronage contract differs from conference 
to conference, depending on the nature of the trade and the particular 
requirements of the operators and shippers concerned. But generally 
they are alike. The one in use between members of the North Atlantic 
Continental Freight Conference® and their shippers is fairly typical 
and will serve as an example. 

That contract® provides that the shipper will forward by vessels of 
conference carriers all commodities which he may ship during specific 
periods, excluding bulk cargoes, household goods, explosives, hay, live- 
stock, precious metals or human remains. The carrier agrees that the 
rate to be paid by the shipper will be 10% below the applicable con- 
ference rate existing when the contract is signed, with benefit to the 
shipper of any reductions subsequently made by the conference. The 
contract is to run for an initial period of not exceeding three months 
and continue in force for successive periods of six months, unless either 
party gives 60 days’ prior notice of termination. The carrier agrees not 
to increase the contract rates in any contract period, except in accord- 
ance with certain notice provisions, to transport all commodities which 
the shipper tenders and to maintain adequate service. If the carrier is 
unable to reserve space within 3 days after application by the shipper 
on a vessel sailing within 15 days of the desired time, the shipper is 
free to make other arrangements, including forwarding by non-con- 
ference vessels. 

Although in use for a great many years’, only recently has any 
serious question been raised as to the legality under American law of 
exclusive patronage contracts. In October, 1948, Isbrandtsen Company, 
Inc., a prominent American non-conference steamship operator, 
brought suit in the U.S. District Court for the Southern District of 
New York to enjoin the North Atlantic Continental Freight and the 
Continental North Atlantic Westbound Freight Conferences from 
using such contracts and to have set aside certain rulings of the U.S. 
Maritime Commission which authorized the dual rate system. The 
District Court temporarily restrained the Conferences from using the 
contracts and directed Isbrandtsen to file a complaint before the U.S. 
Maritime Commission challenging the validity of the dual rate prac- 
tice. The complaint was filed. After due proceedings, in December, 1950, 
the Federal Maritime Board (which had succeeded the U.S. Maritime 
Commission) upheld the contracts and dismissed Isbrandtsen’s com- 





5A voluntary association of some 18 lines operating between U.S. North 
Atlantic and North Continental European ports. It and its predecessors on the 
trade route have been in existence for about one hundred years. 

6 This contract was approved by the Federal Maritime Board in Janua 
1954. See Contract Rates, North Atlantic Continental Freight Conference et al, 
FMB Case No. 724. 

TInvestigations by the British Government in 1909 (Report of Royal Com- 
mission on Shipping Rings (London) and by the United States in 1914 (Report 
of House Committee on Merchant Marine and Fisheries (Alexander Report) 
H.R. Doc. 805, 63 Cong., 2nd Sess) recognized the general existence of exclusive 
patronage contracts and expressly or implicitly approved their use. 
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plaint®. Isbrandtsen then appealed to the District Court and asked that 
Court to enjoin and set aside so much of the Federal Maritime Board 
order as approved the dual rate practice. The United States, by its 
Attorney General, appeared and the Secretary of Agriculture was per- 
mitted to intervene®, both in support of the injunction. The District 
Court declined to rule on the validity of the dual rate system, but 
granted a permanent injunction’ against use of the contracts on a 
point not argued, that is, that the differential between the contract 
and non-contract rates offered to shippers was arbitrarily determined 
and unreasonable, therefore unjustly discriminatory and unlawful. 
This decision was affirmed without opinion by the U.S. Supreme Court, 
by a 4 to 4 vote, in March, 1952". 

It is unfortunate that neither the District Court nor the Supreme 
Court ruled on the validity of the exclusive patronage plan per se. 
The Federal Maritime Board subsequently promulgated a rule of 
procedure to provide for securing information from ocean carriers as 
to the necessity and justification of using dual rates,'* presumably with 
a view to approving them if the differential between contract and non- 
contract rates were found to be not arbitrary and not unreasonable. 
Isbrandtsen, by advertisements in newspapers and otherwise, has in- 
dicated its dissatisfaction with this action and its determination that 
the validity of exclusive patronage contracts per se should be dealt with 
by the courts. Since the Federal Maritime Board has primary jurisdic- 
tion in such matters, it is necessary for the issue to be presented to and 
settled initially by that body'*. A proceeding for that purpose, is now 
pending™*. But the ruling of the Federal Maritime Board, when ob- 
tained, will have to be reviewed by the Federal Courts and a final 
decision may not be reached for years. Meanwhile, consideration of 
the arguments against validity of exclusive patronage contracts per se, 
which were appended without comment to the District Court opinion”, 
may be useful in attempting to forsee what the ultimate decision on 
that important issue will be. 

The position of plaintiffs in the Isbrandtsen case was that in no 
circumstances could an exclusive patronage contract based on dual rates 
in a conference agreement be valid under the U.S. Shipping Act of 





8 Isbrandtsen Co. Inc. v. North Atlantic Continental Freight Conference et al, 
3 F.M.B. 235 (1950). 

8It should be noted that the Department of Agriculture, while arguing for 
open competition of ocean freights, favored fixed international prices for key 
agricultural commodities. 

10 Isbrandtsen Co. Inc. v. U.S. et al, 96 F. Supp. 883 (1951). 

11 A/S J. Ludwig Mowinckles Rederi et al v. Isbrandtsen Co. Ine. et al, 72 
S.Ct. 628, 312 U.S. 950, 96 L. Ed. (1952). 

12 F.M.B. General Order 76, 10 November 1952. 

13 See U.S. Navigation Co. v. Cunard S.S. Co., 284 U.S. 474; and Swayne and 
Hoyt Ltd. v. U.S. 300 U.S. 297; also U.S. et al v. Far Eastern Conference et al, 
94 F. Supp. 900, reversed on writ of certiotari to Supreme Court, 10 March, 1952. 

14 F.M.B. Docket 725. 

15 See Isbrandtsen Co. Inc. v. U. S. et al op cit. Judge Frank attached the 
arguments without expressing an opinion as to their cogency. 
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1916, as amended,’® (hereinafter the Shipping Act), particularly the 
third sub-division of Section 812 thereof, which reads: 


“No common carrier by water shall, directly or indirectly ... Third. 
Retaliate against any shipper by refusing, or threatening to refuse, 
space accommodations when such are available, or resort to other 
discriminating or unfair methods, because such shipper has patron- 
nized any other carrier or has filed a complaint charging unfair 
treatment, or for any other reason...” 


The Federal Maritime Board and the conferences maintained that 
the above statute must be read in the light of the paramount purpose 
of Section 814 of the Shipping Act, which provides: 


“That every common carrier by water, or other person subject to 
this Act, shall file immediately with the board a true copy... of 
every agreement with another such carrier or other person subject 
to this Act ... to which it may be a party or conform in whole or 
in part, fixing or regulating transportation rates or fares; giving 
or receiving special rates, accommodations, or other special priv- 
ileges or advantages; controlling, regulating, preventing, or destroy- 
ing competition ... 

“The board may by order disapprove, cancel, or modify any agree- 
ment, or any modification or cancellation thereof, whether or not 
previously approved by it, that it finds to be unjustly discrimina- 
tory or unfair as between carriers, shippers, exporters, importers, 
or ports, or between exporters from the United States and their 
foreign competitors, or to operate to the deteriment of the commerce 
of the United States, or to be in violation of this Act, and shall 
approve all other agreements, modifications, or cancellations ... 
“Every agreement, modification, or cancellation lawful under this 
section shall be excepted from the provisions of the Act approved 
July second, eighteen hundred and ninety, entitled ‘An Act to pro- 
tect trade and commerce against unlawful restraints and monopo- 
lies,’ and amendments and acts supplementary thereto... ” 


According to this view, the Federal Maritime Board may authorize 
exclusive patronage contracts under Section 814, unless it finds that 
such contracts are unjustly discriminatory or unfair, operate to the 
detriment of the commerce of the United States or are in violation of 
the Shipping Act. 

The Plaintiff's position is supported by five arguments. These, to- 
gether with an analysis of each, are set out briefly below. 


First Argument —The purpose of Section 814 was merely to 
exempt from the anti-trust laws agreements destroying, or sub- 
stantially reducing, competition among those carriers who choose 
to join a conference. The first three sub-divisions’? of Section 812 





16 39 Stat. 728 (1917), 40 Stat. 900 (1919), 46 U.S.C. Secs. 801-842 (1940). 

17 The third sub-division is quoted in the text supra. The first two sub-divi- 
sions read: “First. Pay or allow, or enter into any combination, agreement, or 
understanding, express or implied, to pay or allow a deferred rebate to any ship- 
per. The term ‘deferred rebate’ in this chapter means a return of any portion of 
the freight money by a carrier to any shipper as a consideration for the giving 
of all or any portion of his shipments to the same or any other carrier, or for any 
other purpose, the payment of which is deferred beyond the completion of the 
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were intended to prohibit the use of any method which would 
coerce an independent carrier, under threat of financial ruin, to 
become a member of a conference, thereby destroying rate com- 
petition between independents and conference members to the 
injury of American shippers. Since the tendency or effect of ex- 
clusive patronage contracts is fully as deadly as deferred rebates*® 
or fighting ships !® in wiping out competition between a conference 
and independents, Congress could not have intended to authorize 
a conference to use such contracts. Such as interpretation would 
work a repeal, by mere implication, of the anti-trust laws, far 
beyond the express and limited repeal contained in Section 814. 


Analysis — Repeal of the anti-trust laws by implication certainly 
is not favored. But the exemption from those laws authorized by Sec- 
tion 814 is specific and is sufficiently broad to justify approval by the 
Federal Maritime Board of the exclusive patronage contracts. Congress 
clearly contemplated that the Federal Maritime Board would in some 
cases approve agreements, whether between conference members only 
or between conference members and independents, giving or receiving 
“special rates, accommodations, or other special privileges or advan- 
tages.” 

It is true that, notwithstanding the foregoing exemption, Congress, 
in the first and second sub-divisions of Section 812, outlawed “deferred 
rebates” and “fighting ships,” and by the third sub-division of that 
Section forbid carriers to “retaliate” against shippers or to “resort to 
other discriminating or unfair methods.” But exclusive patronage con- 
tracts are not in essence retaliatory. They are merely an arrangement 
whereby those shippers, whose undertaking to use regularly conference 
vessels makes possible the establishment and maintenance of regular 
service, receive the monetary benefit which results from the more 
efficient use of that service”. Superficially the contracts may seem unfair 
because of the lower rates accorded to contract shippers. In fact they 
are not, because the undertaking to use only conference vessels puts 
contract shippers at a distinct disadvantage vis-a-vis shippers who have 





service for which it is paid, and is made only if, during both the period for which 
computed and the period of deferment, the shipper has complied with the terms 
of the rebate agreement or arrangement. 

“Second. Use a fighting ship either separately or in conjunction with any 
other carrier, through agreement or otherwise. The term ‘fighting ship’ in this 
chapter means a vessel used in a particular trade by a carrier or group of carriers 
for the purpose of excluding, preventing, or reducing competition by driving 
another carrier out of said trade.” 

18 The deferred rebate contract is similar to the exclusive patronage contract, 
except that the shipper, to qualify for the discount, must have given all his busi- 
ness to conference carriers not only for the contract period but for a subsequent 
period as well. 

19 A fighting ship is one operated at low rates to shippers for the sole purpose 
of destroying competition. 

20 The Inter-American Maritime Conference Report, op cit. at p. 7 states: 
“| .. when a shipper signs a contract the conference carriers are assured of the 
shipper’s support, which results in a more regular and dependable flow of freight 
traffic. This enables the steamship carriers to plan their schedules and conduct 
their operations to better advantage and makes possible certain economies in the 
solicitation of cargoes and the loading of vessels.” 
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not so contracted and for that voluntarily assumed disadvantage they 
are entitled to a reasonable compensatory advantage ratewise. 

The Alexander Report, upon which the Shipping Act largely was 
based, condemned fighting ships and deferred rebates?!. It also dealt 
at length and not unfavorably with exclusive patronage contracts. Con- 
gress took occasion in Section 812 to prohibit the former specifically. 
It is reasonable to suppose that had Congress intended to disagree with 
the recommendation of its committee by prohibiting exclusive patron- 
age contracts, it would have said so with at least equal force. 

The Supreme Court’s analysis of the dual rate arrangement in 
Swayne & Hoyt, Ltd. v United States, 300 U.S. 297 (1937) would 
appear to belie the argument of plaintiff stated above. In that case the 
view that under some circumstances and with some percentage differ- 
ential a dual rate plan may be valid was implicit. Moreover the argu- 
ment of the Federal Maritime Board to this effect in the Isbrandtsen 
case appears to have impressed the District Court, for in its opinion 
the same assumption was expressly adopted. 


Second Argument — Nowhere in the Shipping Act is there an 
express delegation of authority to the regulatory agency to fix 
maximum rates for foreign commerce. Whereas the Alexander 
Report had recommended that the proposed regulatory agency 
have power to order just and reasonable maximum rates with 
respect to both domestic and foreign commerce, Congress granted 
such power merely for domestic commerce. As to foreign com- 
merce, Congress delegated authority only to forbid unjustly dis- 
criminatory rates. This failure to delegate complete authority over 
foreign rates indicates an intent that shipping conferences should 
not act as complete monopolies and therefore should not have the 
right to use any such monopolistic device as the exclusive patron- 
age contract. 


Analysis — Although Congress has not vested in the Federal Mari- 
time Board express authority to prescribe maximum foreign rates, it 
has vested in that body indirect authority over such rates. Common 
carriers by water are required to file with the Federal Maritime Board 
agreements fixing rates in the U.S. foreign trades within 30 days of the 
date of their becoming effective. If the Federal Maritime Board re- 
gards any rate in an agreement filed with it as unreasonably high, it 
can disapprove either the specific rate agreement of the pertinent basic 
conference agreement as operating “to the detriment of the commerce 
of the United States.” The Federal Maritime Board and its predecessors 
have so construed their powers**. To be sure this authority does not 





21 See Note (7) supra. 

22 Thus in Edmond Weil v. Italian Line “Italia”, 1 U.S.S.B. 395, 398 (1935) 
it is said: “An unreasonably high rate is clearly deterimental to the commerce of 
the United States, and upon a showing that a conference rate in foreign com- 
merce is unreasonably high the Department (of Commerce) will require its 
reduction to a proper level. If necessary, approval of the conference agreement 
will be withdrawn.” 

See also Rawleigh v. Stoomvaart et al, 1 U.S.S.B. (1988); In the Matter of 
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appear to have been exercised. But it seems clear from the language 
used in Section 814 that the Board could do so if it saw fit. 

It does not necessarily follow that because Congress was explicit in 
granting authority over domestic rates to the regulatory authority, 
Congress would have been explicit if it had intended the regulatory 
authority to have control over foreign rates. The United States has 
complete jurisdiction over domestic rates but not over foreign rates. 
Congress may have deemed it more appropriate in the case of foreign 
rates to vest control indirectly in the regulatory authority because of 
the multiplicity of jurisdictions to which such rates may be subject. 
Furthermore, since no one State can effectively exercise unilateral 
jurisdiction over foreign rates, Congress may have intended that only 
occasional, rather than continual, active control of such rates would 
be exercised by the U.S. regulatory body. 


Third Argument — The usual basic conference agreement pro- 
vides that rates cannot be changed, up or down, without the con- 
sent of every member, and a considerable majority of members 
of shipping conferences are foreign owned. Consequently, shipping 
conferences, backed by an exclusive patronage contract system, 
might put American shippers to a disadvantage because of their 
ability to maintain rates, no matter how unreasonably high. 


Analysis — American shippers are not necessarily at the mercy of 
foreign shippers because of the conference rule which prevents rates 
from being altered unless all members concur. Should any operator 
or combination of operators seek to maintain conference rates at an 
unreasonably high level by refusing to vote for lower rates and thereby 
detrimentally affect the commerce of the United States, the Federal 
Maritime Board, through its power under Section 814 to disapprove, 
cancel or modify the basic conference agreement, could force recon- 
sideration of such rates. For if the conference were dissolved, its mem- 
bers then would be unable to make any agreement affecting U-S. 
commerce without risking violation of the anti-trust laws. In other 
words, conference operators would be confronted with the choice either 
of eliminating the unreasonable rates or of having no agreemet whatso- 
ever, 


Rates, Charges, Rules, Regulations, and Practices of the Common Carriers Parties 
to the Pacific Coast River Plate Brazil Conference Agreement, 2 U.S.M.C. 28 
(1939) ; Pacific Forest Industries v. Blue Star Line, Ltd., 2 U.S.M.C. 54 (1989). 
In Isbrandtsen Co. Inc. v. U. S. et al, op cit. the Federal Maritime Board re- 
affirmed this view. 

_ _23In acting upon resolutions of the IATA Traffic Conferences under a statute 
similarly silent as to the power of the regulatory agency, the Civil Aeronautics 
Board has withheld approval, or threatened to do so, where agreed foreign rates 
were deemed too low or too high. See for example, CAB Orders E-5623, 17 Aug. 
1951, and E-8103, 15 February, 1954. For statute, see text II International Air 
Cargo Transportation, infra. 

241It is of interest that the Civil Aeronautics Board in its approval of the 
basic conference agreement of the International Air Transport Association traffic 
conferences (which has always been limited to a period of one, two or three years) 
has invariably included a condition that no collateral agreement fixing rates, fares 
or charges will be approved if it provides an effectiveness period of more than one 
year. For example, see CAB Order No. E-6390, I May, 1952. 
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Fourth Argument — Section 814 of the Shipping Act makes it 
necessary for the Federal Maritime Board to withhold approval 
from any conference agreement which is in violation of the Act. 
The third sub-division of Section 812 prohibits “discriminating” 
methods. Exclusive patronage contracts discriminate between con- 
tract and non-contract shippers. When used elsewhere in the 
Shipping Act “discriminating,” “discriminatory” or “discrimina- 
tion” are invariably modified by some term such as “‘unjustly” or 
“unreasonable’’*>, Therefore, the omission of any such qualifica- 
tion in the third sub-division of Section 812 is significant and has 
the effect of outlawing, not only unreasonable discrimination, but 
all discrimination. It should be noted with respect to this sub- 
division that, whereas the Alexander Report recommended that 
all carriers should be prohibited from resorting to “other unfair 
methods of discrimination,” the Act which finally resulted used 
instead the words “other discriminating or unfair methods.” 


Analysis — It must be conceded that the third sub-division of Sec- 
tion 812 of the Shipping Act forbids “‘discriminating”’ methods and that 
the exclusive patronage contract is in a literal sense a “discriminating” 
method. But it is difficult to conceive that the recommendation of the 
Alexander Report, which would have vested in the Federal Maritime 
Board the same administrative control over discriminating methods 
as is vested over other discriminations (that is, forbid them only where 
they are found to be unfairly, unreasonably or unjustly discriminatory) 
was deliberately rejected by Congress. An absolute prohibition of dis- 
crimination in rate methods is impracticable. Virtually every rate 
structure approved by regulatory authorities admits and has to admit 
of some degree of discrimination. Thus, it is an accepted tariff practice 
to accord a lower rate per ton-mile of service for larger shipments than 
for smaller shipments. Strictly speaking, this is a discriminating method 
as between shippers of large consignments and shippers of small ship- 
ments. But it is economically desirable to encourage large shipments. 
Again, commodity rates, for example, $10 per ton for nitrates, $5 per 
ton for lumber, etc., are an obvious discrimination as between shippers. 
But this discrimination is universally regarded as necessary and desira- 
ble to develop full traffic potential. It is inconceivable that such discrim- 
inating methods were meant to be prohibited by the Shipping Act: 
such a construction has never been suggested. It must be assumed, 
therefore, that Congress’ failure to accept the language recommended 
by the Alexander Report was unintentional, and that Congress in the 
third sub-division of Section 812 must have intended to outlaw only 
unfair, unreasonable or unjust methods of discrimination. 

Plaintiff argued that in Baltimore & O.R. Co. v. United States, 22 
F. Supp. 533, 538, Judge Learned Hand in interpreting the unmodified 





25 For example, fourth sub-division of Sec. 812, also Secs. 814, 815 and 816 
of the Shipping Act. 
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term “discriminating” in the third sub-division of 49 U.S.C.A. Sect. 276 
concluded that the term must be interpreted peremptorily. However 
in that case the discrimination clearly referred to rates, fares and charges 
between connecting lines, where the Congressional intent could well 
have been to make the prohibition absolute. That statute relates for 
example, to the situation where there are a number of interline rout- 
ings between two points and it is desired that a shipper shall be charged 
exactly the same by one route as by another. In the third sub-division 
of Section 812, “discriminating” refers to “‘methods’ resorted to by a 
carrier against a shipper and the context in which these two words are 
used is so broad as to have possible application to the general rate 
structure; therefore, “discriminating” must have been intended in its 
usual relative sense. 


Fifth Argument —A law which permits the Federal Maritime 
Board to approve exclusive patronage contracts is of doubtful 
constitutionality because it is the same as granting to a conference 
the power to include or exclude independent enterprise from a 
trade. Such a statute is tantamount to giving a private cartel the 
power to issue certificates of convenience and necessity with no 
statutory criteria to guide their issuance. 


Analysis — Although shipping conferences are monopolistic in 
character, they are not and cannot be complete monopolies. In the first 
place, they lack that common ownership and control which is essential 
to true monopoly: they are in fact associations of independent enter- 
prises with important conflicting interest and loyalties, for example, 
national flag rivalries?’. Second, to a large degree conferences are com- 
prised of government owned or controlled shipping concerns and to 





26 Which reads: (underlining supplied) “(1) It shall be unlawful for any 
common carrier subject to the provisions of this Act to make, give, or cause any 
undue or unreasonable preference or advantage to any particular person, company, 
firm, corporation, association, locality, port, port district, gateway, transit point, 
or any particular description of traffic to any undue or unreasonable prejudice 
or disadvantage in any respect whatsoever. 

“(2) No carrier by railroad subject to the provisions of this Act shall deliver 
or relinquish possession at destination of any freight transported by it until all 
traffic rates and charges thereon have been paid, except under such rules and 
regulations as the commission may from time to time prescribe to govern the 
settlement of all such rates and charges and to prevent unjust discrimination: 
Provided, That the provisions of this paragraph shall not be construed to prohibit 
any carrier from extending credit in connection with rates and charges on freight 
transported for the United States, for any department, bureau, or agency thereof, 
or for the District of Columbia. 

“(3) All carriers, engaged in the tronsportation of passengers or property, 
subject to the provisions of this chapter, shall, according to their respective 
powers, afford all reasonable, proper, and equal facilities for the interchange of 
traffic between their respective lines, and for the receiving, forwarding, and de- 
livering of passengers or property to and from their several lines and those 
connecting therewith, and shall not discriminate in their rates, fares and charges 
between such connecting lines, or unduly prejudice any such connecting line in 
the distribution of traffic that is not specifically routed by the shipper. ...” 

27 A British view is that “A shipping conference is a meeting in which com- 
petitors face one another with the object of achieving that minimum of co-opera- 
tion which will suffice to prevent such choatic competition as might render 
impracticable the liner system of working ships.” Thirty-eighth Report of the 
Imperial Shipping Committee (1939) p. 51. 
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the extent that they are, they tend to be endowed with a public, rather 
than a private, consciousness. Third, shipping conferences are subject 
to whatever authority any government concerned may see fit to exer- 
cise, and, in the case of American foreign commerce, they are subject 
to a considerable degree of supervision and regulation by the Federal 
Maritime Board. Finally, a crucial factor in determining the degree of 
monopoly a conference may enjoy is the ability to exclude potential 
competitors from its membership. It is the announced policy of the 
U.S. regulatory authority, in passing upon basic conference agreements, 
‘o require a clause permitting the admission as a conference member 
of any line seeking admission on equal terms with existing members?’. 
It seems clear, therefore, that the authority vested in the Federal 
Maritime Board to approve exclusive patronage contracts is not the 
equivalent of giving to a private cartel the power to issue certificates 
of convenience and necessity and that the statute is entirely constitu- 
tional. 


Practical Considerations 


Overriding any of the five arguments mentional above is a practical 
consideration which of itself could justify a decision upholding the 
power of the Federal Maritime Board to approve exclusive patronage 
contracts. Since there is no international governmental regulatory 
body, shipping conferences must be recognized as the legitimate means 
whereby the shipping industry can establish and preserve a stable rate 
structure for the good, not only of the ship operators, but of shippers 
and the general publics of many States as well. The Federal Maritime 
Board, and its predecessors, whose opinion should carry great weight, 
have maintained consistently that the successful functioning of shipping 
conferences is essential to the maintenance of good international ship- 
ping services*®. But without some protective device such as the exclusive 
patronage contract, shippers woud have no inducement to deal with 
conference members, and independent shipping operators offering rates 
slightly below those of the conference operators could and would tend 
to draw trade to their lines. Non-conference operators, which usually 
maintain irregular schedules, could offer such lower rates because they 
would be free to sail at will and, if it suited their purpose best, only 
after they had accumulated full loads. Conference members would be 
obliged to give service on regular routes, whereas non-conference 
operators could adjust their services to tap trade wherever it was most 
profitable to them. No conference operator could afford to suffer such 
disadvantages for long, and so conferences would cease to function. For 
this reason, if for no other, it would seem that the Shipping Act should 
be so construed as to permit the Federal Maritime Board within its 
administrative discretion, and subject to the particular contracts not 





28 Inter-American Maritime Conference op. cit. at 175. See also Pacific Coast 
European Conference, J.U.S.C.M. 11, 14 (1948). 
29 See Note (1) supra. 
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being arbitrary, unreasonable or discriminatory, to approve or dis- 
approve exclusive patronage contracts. 


It is to be expected, then, that the validity of exclusive patronage 
contracts per se under the U.S. Shipping Act ultimately will be upheld. 


INTERNATIONAL AIR CARGO TRANSPORTATION 


So much for the status of exclusive patronage contracts in foreign 
water transportation under the Shipping Act. Now to consider the 
validity of such contracts in foreign air transportation, under the gov- 
erning United States statute, the Civil Aeronautics Act of 1938, as 
amended® (hereinafter the Civil Aeronautics Act) . 


The Civil Aeronautics Act in many respects is similar to the Ship- 
ping Act. Both are based on the same philosophy of regulated com- 
petition, provide for similar semi-judicial administrative bodies and 
have evolved from the same statutory model, the Interstate Commerce 
Act of 1887. 


Section 4123! of the Civil Aeronautics Act, setting up machinery 
for approval or disapproval of agreements is similar to Section 814 of 
the Shipping Act, the chief difference (of minor consequence here) 
being that the Federal Maritime Board may disapprove, cancel or 
modify any agreements it deems to be unjustly discriminatory or unfair 
or to operate to the detriment of the commerce of the United States 
or to be in violation of the Shipping Act and shall approve all others, 
whereas the Civil Aeronautics Board shall disapprove any agreement 
it finds to be adverse to the public interest or in violation of the Civil 
Aeronautics Act and shall approve all others. 


Section 404 (b) of the Civil Aeronautics Act which deals with dis- 
crimination and which is almost identical to the first sub-division of 
Section 815%? of the Shipping Act, states that: 


30 Act of June 23, 1988 (Public No. 706, 75th Congress 52 Stat. 977; 49 U.S. 
Code 401) as amended by Act of July 2, 1940. 

31]t reads: “(a) Every carrier shall file with the Authority a true copy, 
or, if oral, a true and complete memorandum of every contract or agreement 
(whether enforceable by provisions for liquidated damages, penalties, bonds, or 
otherwise) affecting air transportation and in force on the effective date of this 
section or hereafter entered into, or any modification or cancellation thereof, 
between such air carrier and any "other air carrier, foreign air carrier, or other 
carrier for pooling or apportioning earnings, losses, traffic, service, or equipment, 
or relating to the etsablishment of transportation rates, fares, charges, or classi- 
fications, or for preserving and improving safety, economy, and efficiency of 
operation, or for controlling, regulating, preventing, or otherwise eliminating 
destructive, oppressive, or wasteful competition, or for regulating stops, schedules, 
and character of service, or for other cooperative working arrangements. 

“(b) The Authority shall by order disapprove any such contract or agreement, 
whether or not previously approved by it, t at it finds to be adverse to the public 
interest, or in violation of this Act, and shall by order approve any such contract 
or agreement, or any modification or cancellation thereof, that it does not find 
to be adverse to the public interest, or in violation of this Act. . 

32 Tt reads: “That it shall be unlawful for any common carrier by water, or 
other person subject to this chapter, either alone or in conjunction with any other 
person, directly or indirectly—First. To make or give any undue or unreasonable 
preference or advantage to any particular person, locality, or description of 
traffic in any respect whatsoever, or to subject any particular person, locality, or 
description of traffic to “7 undue or unreasonable prejudice or disadvantage in 
any respect whatsoever. . 
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“No air carrier or foreign air carrier shall make, give, or cause 
any undue or unreasonable preference or advantage to any par- 
ticular person, port, locality, or description of traffic in air trans- 
portation in any respect whatsoever or subject any particular 
person, port, locality, or description of traffic in air transportation 
to any unjust discrimination or any undue or unreasonable prejudice 
or disadvantage in any respect whatsoever.” 


Section 404(b) in conjunction with Section 411%? of the Civil 
Aeronautics Act has the same general effect with respect to discrimina- 
tion affecting foreign commerce, as Sections 812, 815 and 816** of the 
Shipping Act. However, the Civil Aeronautics Act contains no language 
specifically forbidding deferred rebates, fighting ships or retaliatory 
practices, as are dealt with in Section 812 of the Shipping Act, and in 
particular omits any wording similar to that in the third sub-division 
of Section 812 outlawing “discriminating” methods, upon which the 
Isbrandtsen case has largely been based. Therefore use by scheduled 
international air cargo operators of exclusive patronage contracts does 
not have to get over the legal hurdle of peremptory discrimination. On 
this issue, it should be sufficient, in accordance with Section 404 (b) , 
above, merely for it to be shown that such contracts do not result in 
“unjust” discrimination or in “undue or unreasonable” prejudice or 
disadvantage. 

The failure of Congress to vest in the regulatory body direct control 
over foreign rates, which concerned the court in the Isbrandtsen case 


(see SECOND ARGUMENT above), does not seem so formidable, with 
respect to control of foreign air rates. As previously noted,*® the 
Civil Aeronautics Board appears to have no difficulty in construing 
that it is empowered under Section 412 (b) of the Civil Aeronautics 
Act to disapprove agreements providing for unreasonable foreign rates 
on the ground that they are adverse to the public interest. 





33 It reads: “The Authority may, upon its own initiative or upon complaint 
by any air carrier or foreign air carrier, if it considers that such action by it 
would be in the interest of the public, investigate and determine whether any air 
carrier or foreign air carrier has been or is engaged in unfair or deceptive prac- 
tices or unfair methods of competition in air transportation. If the Authority 
shall find, after notice and hearing, that such air carrier or foreign air carrier 
is engaged in such unfair or deceptive practices or unfair methods of competition, 
it shall order such air carrier or foreign air carrier to cease and desist from 
such practices or methods of competition.” 

34 Section 816 reads: “No common carrier by water in foreign commerce shall 
demand, charge, or collect any rate, fare or charge which is unjustly discrimina- 
tory between shippers or ports, or unjustly prejudicial to exporters of the United 
States as compared with their foreign competitors. Whenever the commission 
finds that any such rate, fare, or charge is demanded, charged or collected it may 
alter the same to the extent necessary to correct such unjust discrimination or 
prejudice and make an order that the carrier shall discontinue demanding, charg- 
ing, or collecting any such unjustly discriminatory or prejudicial rate, fare, or 
charge. 

“Every such carrier and every other person subject to this chapter shall 
establish, observe, and enforce just and reasonable regulations and practices re- 
lating to or connected with the receiving, handling, storing, or delivering of 
property. Whenever the commission finds that any such regulation or practice is 
unjust or unreasonable it may determine, prescribe, and order enforced 2 just and 
reasonable regulation or practice.” 

35 See Note (23) supra. 





PATRONAGE IN INTERNATIONAL AIR TRANSPORTATION 171 


Assuming therefore that the Civil Aeronautics Board has the statu- 
tory power to approve exclusive patronage contracts, it remains to 
consider whether the Board would exercise its authority so as to approve 
such contracts, and whether on an appeal from such a decision the 
courts would be likely to support that decision. 

Taking the second of these points first, although the courts could 
as a matter of law upset a decision reached by the Civil Aeronautics 
Board, it is clear that they would be greatly influenced by the ruling of 
the regulatory body charged with administering air transportation 
under the Civil Aeronautics Act, particularly insofar as any material 
question of fact is concerned. The Supreme Court has stated consist- 
ently in reviewing decisions of semi-judicial regulatory agencies that 
it will, because of the agency’s greater closeness to and preoccupation 
with the industry regulated, support such decisions as much as pos- 
sible**, 

In accordance with Section 412(b) of the Civil Aeronautics Act 
the Civil Aeronautics Board is bound to ask itself two things: 


(i) are exclusive patronage contracts in violation of the Act, that 
is, are they unjust or unreasonable in the sense of Section 404 (b) , 
or unfair in the sense of Section 411 or, 
(ii) are such contracts adverse to the public interest? 

To justify approval, the Board must find negatively on both counts. 

Whether the contracts would be deemed to be unjust, unreasonable 
or unfair in the sense of Sections 404 (b) and 411 would probably de- 
pend upon the particular facts of the dual rate structure. For example, 
how great a differential exists in the rates actually charged to contract- 
ing shippers on the one hand and to non-contracting shippers on the 
other. But, as in the Isbrandtsen case, it does not seem likely that the 
exclusive patronage contracts would be found to be invalid per se. 
In line with the reasoning of the Supreme Court in Swayne & Hoyt Ltd. 
v. U.S., as applied or implied by the Federal Maritime Board and the 
Federal District Court, it is to be expected that under some circum- 
stances, and with some percentage differential, the Civil Aeronautics 
Board would be willing to approve such contracts. 

Whether the contracts would be regarded as contrary to the public 
interest is dependent upon the Board’s general attitude toward air 
traffic conferences and the need and desirability of protecting them 
vis-a-vis non-conference competition. In the opinion of this writer, a 
strong case can be made in behalf of a policy of protection. 

In the first place, some sort of conference machinery is indispensable 
to a just and reasonable air rate structure throughout the world. With- 
out it the tens of thousands of international rates which must be ap- 
plied by more than 100 air transport enterprises cannot be established 
and maintained. As previously related, shipping conferences have 
learned by experience, costly to carriers, shippers and public alike, that 
the alternative to rate conferences is cut-throat competition, unreliable 





36 See Note (13) supra. 
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schedules and unpredictable tariffs. The U.S. agencies responsible for 
regulating sea transportation, the Federal Maritime Board and its 
predecessors, have stated repeatedly their conviction that such a ma- 
chinery is essential for the proper functioning of foreign sea commerce. 
The need of it for international air transportation is, if anything, 
greater. Maritime rates can, generally speaking, be isolated to a given 
set of points, because sea routes begin at the port of embarkation and 
terminate at the port of debarkation. Air rates, on the other hand, are 
inter-dependent the world over, because air routes in a very real and 
practical sense, have no beginning or end. The rate between New York 
and Singapore via India not only has an effect on the rate between 
New York and a point beyond, say, Manila, but it also has an important 
effect on the rate between New York and Singapore the opposite way 
around the world, via the Pacific. In other words international air 
rates simply cannot be established piece-meal. Each one must be deter- 
mined in relation to hundreds or even thousands of others, some of 
which may be geographically quite remote. 

Secondly, there is an established conference machinery. The air 
traffic conferences of the International Air Transport Association are 
the recognized mechanism for establishment and maintenance of inter- 
national air rates. Of the vast network of bilateral governmental agree- 
ments regulating the right of commercial flight between States** a large 
number recognize the rate machinery of the International Air Trans- 
port Association as the appropriate agency for agreeing international 
air rates. To be sure these agreed rates are subject to the approval of 
the governments concerned, and in the event of failure to agree, the 
governments undertake to arrange settlement either by mutual negotia- 
tion or by mediation**, But it is unlikely that the entire world rate 
structure could be established in the first instance by governments 
themselves. For the latter would then have to establish departments 
of technicians and experts, duplicating the large staffs which in any 
case are required by the transport companies. Moreover the existing 
bilateral machinery is obviously not designed for establishment of rates 
on a multi-national basis. 

Thirdly, without some sort of device similar to that which the U.S. 
regulatory authorities have considered necessary for protection of the 
shipping conferences, successful functioning of the air traffic confer- 
ences will be jeopardized. Non-conference operators cannot, of course, 
be bound by conference agreed rates. If they exercise their freedom — 
as some are doing and many would do — to set rates below those of the 
conferences, they will tend to draw to their aircraft all the traffic avail- 
able. Not being bound to regular schedules, as are conference opera- 
tors, they can if necessary wait for full loads and so operate at a lower 
cost per unit of service rendered than conference operators. Moreover 





87 For a detailed description of the bilateral machinery, see Cooper Right to 
Fly. (1947) pp. 178-188. 
88 See Annex to Air Services Agreement between U.S. and U.K., signed at 


Bermuda 11 Feb. 1946. 
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they are free to vary their routes to tap markets which are temporarily 
attractive, and so skim off the most desirable traffic. Conference mem- 
bers will therefore withdraw from the conferences, and eventually the 
latter will lose their ability to discharge the responsibility with which 
governments have charged them. As a matter of experience, before this 
happens some off-setting advantage should be accorded to conference 
operators. There may be a more suitable arrangement: but the device, 
approved by the maritime regulatory authorities and long used by 
shipping conferences, an arrangement which tend to tie shippers to 
regular conference operators, and which has proved itself generally 
useful and acceptable in its own transport sphere, merits careful con- 
sideration by the U.S. air regulatory authorities. 

What degree of protection may be justified is, of course, within the 
province of the governments concerned. It is conceivable that under 
some circumstances, for example, along certain routes, no protection 
may be warranted. Along others, protection may be needed and the 
degree can be controlled, if an exclusive patronage arrangement is 
employed, by varying the differential between the contract and non- 
contract rates. In some cases a 5% differential may be required to put 
non-conference and conference operators on an equally competitive 
basis. In other cases a 15% or 20% differential may be necessary. Inso- 
far as air traffic into or out of the United States is concerned, it would 
be up to the Civil Aeronautics Board, by continual supervision and 
control, to ensure that the differential employed by the conferences is 
just and fair to all concerned and in the public interest. 


CONCLUSION 


In conclusion it is considered likely that the exclusive patronage 
system currently employed by the shipping industry will be held valid 
under the U.S. Shipping Act, that a similar arrangement for the benefit 
of international air cargo transportation should be held valid under 
the Civil Aeronautics Act and that such an arrangement prudently 
applied by the IATA Traffic Conferences and carefully supervised by 
the Civil Aeronautics Board could be a sound and desirable develop- 
ment in international air cargo transportation. 








THE RIO REVISION OF THE WARSAW 
CONVENTION — PART II 


By GrEorGE W. OrR 


Director of Claims, United States Aviation Underwriters, Inc. 
The Legitimate Economic Issues Involved 


May I give my conception of the real economic issues involved? 
Working constantly with members of the legal profession as chairman 
of Aeronautical Law Committees in both the American Bar and New 
York State Bar Associations, I am conscious of the pressure for an in- 
creased limit. I recognize the various motives — social, selfish, and the 
prevailing inadequate understanding of the international considera- 
tions involved. I can appreciate the influence of the U. S. delegation 
which frankly states that the only objective it believes to be of impor- 
tance is getting more money for the claimant. I am forced to agree 
that an increase is necessary, even though not wanted by a majority of 
the nations and not economically justified for an international con- 
vention. I therefore agree with the action of the majority of the Legal 
Committee in increasing the limit 50% or even the 60% finally agreed 
upon. I believe that such a sum can be justified but I do not believe 
that a greater increase should be accepted, regardless of the tactics of 
the delegates demanding more. To arbitrarily insist that all nations 
accept a standard simply because a small group of nations consider the 
limitation too low by their own standards, or that for social reasons 
there should be a greater sharing of the wealth by a supposedly more 
prosperous aviation industry, would be about the quickest way to 
destroy a useful and needed instrument. 

The imposition of liability — absolute or presumed — upon the 
carrier for passenger injury is repugnant to the established law in the 
United States and reactionary in the extreme. The Warsaw Conven- 
tion — in direct conflict with this established law — arbitrarily imposes 
liability upon the carrier. Article 17 says: “The carrier shall be 
liable... .” It is presumptive rather than absolute solely because of 
the difficult option of affirmative defense permitted in Article 20 pre- 
viously discussed. Since it does impose liability, this departure from 
established law would appear to reasonably justify a conservative limi- 
tation in consideration of the added burden upon the party accused 
of wrong. Let us not lose sight of the fact that the United States is a 
party to such an agreement, not because it believes in forsaking its 
established principles of liability with respect to aviation, but because 
it was necessary to compromise with the less progressive laws of other 
lands in which the cancer of radical socialism has consistently en- 
croached upon the social gains of personal liberty and initiative and to 
equal justice to all. The acceptance by the U. S. A. of this imposed 


174 











THE RIO REVISION OF THE WARSAW CONVENTION 175 


liability is a major consideration for continuing the limit at a reason- 
able international average. 

The very real sacrifice of the U. S. compromise in permitting pre- 
sumed liability to supplant our regular rule of liability is depreciated 
by those who incorrectly insist that to all practical effect, the rule of 
presumed liability exists today in the U. S. because of the fairly general 
application of the doctrine of res ipsa loquitur. This is simply not 
true with respect to aviation.’ ' 


Present Warsaw Limit Accepted by Many Nations Domestically 


When given informed thought, there are many indications that the 
$8,300 limitation in the existing treaty is in fact not “too low” for an 
international treaty, and the proposed $13,267 compares most favor- 
ably with U. S. standards. This is an international agreement depend- 
ing for its value upon general adherence by many nations. Even though 
$8,300 may seem low by U. S. standards, it is not low by the standards 
of most nations — certainly those which have indicated an amount by 
statutory limitation. For instance, while Brazil is an adherent to the 
Warsaw Convention, it places a lower limit on domestic and non- 
Warsaw liability. The important nations previously mentioned, and 
other nations in Europe and Latin America, limit domestic liability at 
the Warsaw limit or less. I have handled hundreds of death and injury 
claims in foreign nations, many of which have no limit whatever on 
liability. ‘These actual settlements in other nations than the U. S. 
average well within the present limits provided by the Warsaw Con- 
vention. The limitation must be kept low enough, not simply to 
satisfy our U. S. ideas of a reasonable amount, but to have the limita- 
tion acceptable to the great majority of nations. 

The argument is rather uncontradictable that in more than twenty 
years many nations of the world have not adhered to the Warsaw Con- 
vention — and those who handle claims internationally sincerely be- 
lieve that it is because the present limitation is too high. For exam- 
ple, only two nations — Brazil and Argentina (excepting European 
dependents) of all the American nations south of Mexico — are ad- 
herents to the Warsaw Convention and Argentina did not adhere until 
1952. This means that nearly twenty nations with which the U. S. 
has constant air commerce have not extended to their citizens or to 
our citizens the protection afforded by the Warsaw Convention. While 
most important European nations are adherents, there are some ten 
or twelve European jurisdictions still not adhering and there are few 
Near Eastern, Asiatic or African adherents. Although accepted by 
most of the important nations of the world, the Warsaw Convention 
still has far from world-wide acceptance. It is considered by many that 
we will run a grave danger of further discouraging a wider acceptance 
of the Convention by raising the limit and even that there is a definite 
risk of losing some of the present adherents. 





12 McLarty, January 1951 Virginia Law Review, p. 55. 
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Limit Has Been Increased by Currency Devaluation 


In suggesting that the Warsaw limit should be increased, most 
people believe that there has been no increase since the Convention 
was signed in 1929. This is definitely untrue. The limitation has 
actually been materially increased. ‘This is because the limit on dam- 
ages is based on the gold standard and all nations, including the United 
States, have devalued their currency with respect to gold. For instance, 
the value of gold has gone up more in the United States than the cost 
of living, according to the U. S. Air Coordinating Committee’s own 
Economic Division. Generally speaking, the local equivalent in cur- 
rency of the limit provided by the Warsaw Convention will buy more 
in the U. S. A. and most other nations, according to information filed 
with the U. S. Air Coordinating Committee in 195315 than when the 
limit was originally fixed in Warsaw in 1929. 

As a matter of fact, an analysis of statutory limitation and settle- 
ments of American airline death claims supports the theory that 
$8,300 is not so far out of line even with U. S. standards and the pro- 
posed $13,267 is above them, if the imposition of presumptive liability 
is considered. The effort should be to arrive at a reasonable average 
limit. In arriving at such a figure with respect to fatal injury, the fact 
that about one-third of U. S. jurisdictions — some seventeen or eigh- 
teen!* — have declared themselves is certainly relevant. When a limit 
is imposed, it certainly cannot take into consideration the extreme 
cases since anyone experienced in handling claims knows that the 
limit sets a sort of standard and that demands are usually made on the 
basis of the limit, regardless of merit. The average limitation on dam- 
ages of these states which have declared themselves is under $15,000. 
Men handling a large part of the airline claims throughout the United 
States (including my own experience) considering both the limited 
and unlimited states, confirm that average death settlements are about 
the same — around $15,000. The states which have not fixed a limit 
also do not presume liability and therefore are not comparable. When 
it is considered that liability is not presumed in a single instance in 
which liability for wrongful death is limited by U. S. states, the reduc- 
tion of the U. S. average by less than half by the present Warsaw limi- 
tation does not seem “so low.”” The proposed $13,267 would appear 
to be very nearly in line with U. S. standards, even disregarding the 
imposition of liability. 

A majority of the states in the Union limit recovery in case of both 
fatal and non-fatal injury where the employer-employee relationship 
exists; limiting recovery to an amount quite comparable with the 
Warsaw Convention limit — $9,517.09 for fatal injury and $11,968.28 





18 Chart of John E. J. Clare. 

14 Alaska, $15,000; Colorado, $10,000; Illinois, $20,000; Indiana, $15,000; 
Kansas, $15,000; Maine, $10,000; Massachusetts, $15,000; Minnesota, $17,500; 
Missouri, $15,000; New Hampshire, $15,000; Oregon, $15,000; South Dakota, 
$10,000; Virginia, $25,000; West Virgina, $10,000; Wisconsin, $15,000; and 
Common carrier only, New Mexico, $10,000. 
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for non-fatal.° Like the Warsaw Convention, liability is imposed in 
such statutes. This indicates that the proposed 60% increase of the 
Warsaw Convention limit is above U. S. precedent, even in the case 
of non-fatal injury. And these are 1952 figures, reflecting the changes 
in the past 20 years. 

The conclusion seems clear that the present limit of 125,000 francs, 
or certainly nothing above the proposed 60% increase should be pro- 
vided in such an international treaty. 


An Ambiguous Baggage Provision 
Article 22, Paragraph 2, adds the following provision: 


“In the case of loss, damage or delay of part of registered baggage 

or cargo, or of any article contained therein, the weight to be taken 

into consideration in determining the amount to which the carrier’s 

liability is limited shall be only the total weight of the package or 
packages concerned. Nevertheless, when the loss, damage or delay 

of a part of the registered baggage or cargo, or of an article con- 

tained therein, affects the value of other packages covered by the 

same baggage check or the same air waybill (consignment note), 

the total weight of such package or packages shall also be taken into 

consideration in determining the limit of liability.” 

This is utterly confusing to me. It first says that in case of loss, 
etc., of part of registered baggage or cargo, or any article contained 
therein, the weight to be taken into consideration shall be only the 
total weight of the package concerned. ‘Then it goes on to say that, 
when the loss, etc. affects the value of other packages covered by the 
same baggage check or air waybill, the total weight of such package 
shall also be taken into consideration. Perhaps it means that if the 
bag containing the coat to a suit is lost and the bag containing 
the trousers is delivered, the breaking of the ensemble would affect the 
value of the loss. But, I am afraid that provision will cause confusion, 
and therefore suggest that the last sentence be omitted. 





15 Analysis U.S. Workmen’s Compensation Laws, U.S. Chamber of Commerce, 
January, 1952. 

Fatal: Alabama, $6,900; Arkansas, $8,000; California, $8,750; Colorado, 
$8,764; Georgia, $6,120; Florida, $12,250; Illinois, $9,600; Indiana, $13,500; Ken- 
tucky, $8,500; Maine, $6,000; Louisiana, $9,000; Maryland, $10,000; Massachu- 
setts, $10,000; Idaho, $10,000; Iowa, $8,400; Kansas, $6,000; Michigan, $12,800; 
Minnesota, $10,000; ag peat $8,600; Missouri, $12,000; Montana, $13,750; 
Nebraska, $8,450; New Hampshire, $9,000; New Mexico, $16,500; North Carolina, 
$8,000; Ohio, $9,000; Oklahoma, $13,500; Rhode Island, $9,600; South Carolina, 
$8,000; South Dakota, $7,500; Tennessee, $7,500; Texas, $9,000; Texas, $9,000; 
Utah, $9,781.25; Vermont, $6,500; Virginia, $6,600; Wyoming, $12,350; Average 
for 36 states: $9,517.09. 

Non-Fatal: Alabama, $9,200; Arkansas, $8,000; Connecticut, $28,080; Geor- 
gia, $8,400; Indiana, $10,000; Iowa, $14,000; Kansas, $10,375; Kentucky, $10,000; 
Louisian, $12,000; Maine, $9,000; Maryland, $10,000; Michigan, $25,500; Minne- 
sota, $18,000; Mississippi, $8, 600; Montana, $13,750; New Hampshire, $9,000; 
New Mexico, $16, 500; North Carolina, $8,000; Oklahoma, $8,500; Pennsylvania, 
$20,000; Rhode Island, $14,000; South Carolina, $8,000; South Dakota, $7,500; 
Tennessee, $7,500; Texas, $10, 025; Utah, $11,000; Vermont, $6,500; Virginia, 
$7,800; Wyoming, $13,850. Average for 29 states: $11,968.28. 
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Escape Clause Much Improved 


In Article 25, Paragraphs 1 and 2, which provided that the dam- 
ages would not be limited if caused by willful misconduct (‘‘dol’) , or 
such default as is considered to be equivalent to willful misconduct, 
are deleted and replaced by: 

“The limits of liability specified in Article 22 of the Convention 

shall not apply if it is proved that the damage resulted from a 

deliberate act or omission of the carrier, his servants or agents, 

done with intent to cause damage; provided that, in the case of a 

deliberate act or omission of a servant or agent, it is also proved 

that he was acting in the course of his employment.” 

In my opinion, this is by far the most valuable change recom- 
mended and should be retained, despite the efforts of those opposing 
the same, either as a lever to get more damages or to produce more 
attorneys’ fees from litigation. 

The present provision has cost the airlines and the plaintiffs hun- 
dreds of thousands of dollars since the attempt to void the limitation 
has been responsible for most of the costly litigation under the War- 
saw Convention. 

I have strongly advocated the omission of any Escape Clause. So 
long as escape from liability is a possibility, and certainly so long as 
escape is dependent upon a factual situation, such a provision is a 
definite encouragement to litigation. Every person who is dissatisfied 
with the limitation is invited to try his luck. The airline, although 
technically not bearing the burden of proof, is put to great expense in 
preparing the case, legal and witness fees, and disruption of its business 
by the absence of important employees who are necessary witnesses. 
The plaintiff is put to similar costs and delay in receiving legitimate 
damages. A factual situation is presented. What constitutes a delib- 
erate act or omission? As long as there is any chance of escaping the 
limit of liability, the limit is simply not a limit, as no lawyer can foretell 
the action of a court or jury. A limit is valuable if retained at a rea- 
sonable amount, but any chance of escape seriously impairs its value. 

And why are the members of the ICAO Legal Committee so insist- 
ent upon an escape? In all my years of handling the thousands of 
claims arising from airline wrecks in this country and some thirty other 
jurisdictions, I have never seen anything that even legitimately sug- 
gested deliberate intention to cause injury. To me, insistence that 
such a situation is so likely that costly provision for it is indispensable — 
and it has and will cost carriers and passengers the equivalent of hun- 
dreds of thousands of dollars — is no less than fantastic! No one wants 
to reward intentional harm with any measure of protection. But the 
likelihood of such conduct is so extremely remote that the tremendous 
price exacted in the attempt not to protect such willful action appears 
to be so out of proportion as to be ridiculous. It shows disregard for 
the welfare of the carrier to place upon him a burden of expense just 
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on the mere and remote chance that some undeserving person might 
be protected. 

It is either right or it is not right to permit escape from the limita- 
tion. I believe it is not right and I know exactly why. I know that it 
affects every settlement of a claim that could possibly be optimistically 
valued at more than the limit — not the few cases that have been 
actually tried. These few cases have cost carrier and passengers a 
stupendous fortune, as I have said, and yet all but one in the U. S. have 
confined the award to the limit and that one, I believe, was without 
merit. This proves that claimants and their lawyers will take a chance 
on litigation, regardless of having cases without necessary merit to 
prevail, but it does not prove the ultimate cost. The ultimate cost 
is not reflected in the verdicts awarded that are over the limitation, but 
in the cases settled without actual trial at more than the limit to avoid 
the great cost of suit and the always present danger of a “runaway” 
verdict. 

Without retracting in the least from my sincere advice that both 
claimant and air carrier would be benefited by omitting an Escape 
Clause entirely from the Convention, I endorse the one recommended 
by the Rio Session as perhaps less harmful than many others, since it 
at least calls for proof of a definite and definable fact upon which 
unlimited liability may be based and does not include an alternative 
which leaves the matter to the individual interpretation of the various 
courts and juries that would be involved. In other words, if the finder 
of fact, whether court or jury, has the latitude of the present Article 25: 
“or by such default . . . as, in accordance with the law of the court 
to which the case is submitted is considered to be the equivalent to 
willful misconduct” or “recklessly not caring whether or not damage 
is likely to result” as provided in the Paris draft, all uniformity is 
destroyed and each court is left on its own to do what it, rather than 
the law, considers proper. To avoid ambiguity, the word “the” should 
be inserted between ‘‘cause” and “damage.” 


Applicability to Agents Cleared 
The following addition in Article 25 is recommended: 


“Article 25A. If under applicable law, a servant or agent of the 
carrier is liable for any damage contemplated in the Convention, 
he shall be entitled, in an action brought against him before a 
court in the territory of a High Contracting Party, to avail himself 
of all defences and limits of liability which are available to the 
carrier under the provisions of the Convention. The total amount 
recoverable from the carrier, his servants and agents together, 
shall not exceed the amount which could be recovered from the 
carrier under the provisions of the Convention. The provisions of 
this Article cannot be invoked by a servant or agent who has acted 
with intent to cause damage.” 


This is another definite improvement of which I strongly approve, 
since it clarifies any confusion as to whether the liability of servants 
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and agents — which would be imputed to the carrier under U. S. law — 
is included in the provisions of the Convention. 


Confusion as to Certain Flights 


Article 34 which denied Convention application to international 
transportation by air performed by way of experimental trial by air 
navigation enterprises with a view to the establishment of regular lines 
of air navigation or to transportation performed in extraordinary cir- 
cumstances outside the normal scope of the air carrier’s business is 
revised, cutting out the part about experimental flights and retaining 
only: 

“The Convention does not apply to carriage performed in extra- 
ordinary circumstances outside the normal scope of the air carrier’s 
business.” 

This whole Article 34 has always been confusing and provocative 
of useless litigation. I am glad to see part of it eliminated, but seriously 
suggest that the part remaining is still ambiguous and, hence, will 
encourage further useless litigation. The whole article should be 
omitted. 


Ambiguity in Use of “Working Days” 


Article 35 provided that “the expression ‘days’ when used in this 
Convention means current days, not working days.” The suggestion 
now deletes that clear, simple statement by: 

“The expression ‘days’ when used in this Convention means calen- 

dar days, not working days, except in Article 26 where, in the case 

of damage, the expression shall mean working days.” 

Article 26 covers the time limit in which persons entitled to the 
delivery of baggage or goods have to file their complaint. Since the 
whole reason for an international agreement is te gain uniformity and 
since ‘“‘working days” vary greatly in different nations and even in 
different localities in the same nation, I believe it most unwise to adopt 
“working days” as a basis of time limitation. If the time for complaint 
is too short, it should be extended in Article 26 rather than create 
ambiguity and misunderstanding. I suggest that Article 35 remain 
unchanged. 


Conclusion as to the Proposed Revision 


It is my conclusion that the revisions sponsored by the Rio Session 
of the ICAO Legal Committee are constructive and will result in an 
improved treaty, provided the few suggestions based upon my practical 
experience in liability matters, and which are principally to avoid 
further ambiguity and litigation, are incorporated in the final instru- 


ment. 
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Right of Action in U. S. Law Needed 


I have a further suggestion, of interest only to the U. S. A., but one 
that would be of great value to both passengers and carriers in con- 
nection with lawsuits brought in the jurisdiction of U. S. A. courts: 


A right of action should be created in U.S.A. law for damages in 
connection with the death of passengers in accidents occurring in 
foreign jurisdictions. 


As every lawyer should know, there is no action for wrongful death 
provided under the common law. All actions brought in U. S. courts 
are based upon the law of the jurisdiction in which the force impinged 
that actually causes the injury.!® Our various jurisdictions, states, ter- 
ritories, etc., have passed Death Acts, based generally on the British 
Lord Campbell’s Act, as have the various British jurisdictions. But 
these Death Acts are not extra-territorial. Therefore, even though a 
suit for damage is brought in a U. S. court, the right of action must 
be based upon the Death Action of the place of accident. When in a 
foreign jurisdiction, it is often difficult and expensive to find out what 
the law is and, if finally available — in admissible form — it often does 
not agree with our American ideas of propriety. As a matter of fact, 
there is no action for damages because of wrongful death in some 
nations; for instance, India!” and Liberia.1® 

The U.S. solved this problem in the no-man’s land of the high seas 
by the Death on the High Seas Act?® but there is no right of action 
created by U.S. law for wrongful death in any foreign jurisdiction. 
The British solved this problem by tacking on a Second Schedule” to 
their Carriage by Air Act, 1932, which enacted the Warsaw Convention 
into British law. 

I suggest that a Death in Foreign Jurisdictions Act, similar to the 
Death on the High Seas Act, be enacted by the Congress. This sub- 
stantive right is needed whether or not the Warsaw Convention rules 
are applicable. Or, if desirable and procedurally possible, a section 
similar to the British Second Schedule might be added to any further 
action on the Warsaw Convention, which would help so far as War- 
saw Cases are concerned. 

In necessarily criticizing the conclusions of members of the ACC 
staff or of the ICAO Legal Committee — because I honestly disagree 
with them — I do so without questioning their undoubted sincerity 
or professional integrity. They know much more than I do about 
many subjects. I simply have had occasion to have a broader experi- 
ence in the practical aspects of liability legislation, and trust that this 
experience may be of some value in the difficult task of getting the best 
possible revision of an important treaty affecting liability. 

161 Avi. 1093; 1948 USAvR 1; 48 NYS (2d) aah 267 App. Div. 947; 48 


NYS (2d) 459; 293 NY 878; 59 NE od 785; $324 U. 

17 Werkley. v. K.L.M. 111 F. Supp. 299; 1958 US&CAvR 194. Previous pro- 
ceedines. 1952 US&CAvR 1. 

18 Old Blue Book, Page 28, Sec. 7 and 9. 

1946 USC 8761. 

201988 USAvR 817. 











A PROGRAM OF CHARGES FOR THE USE 
OF THE FEDERAL AIRWAYS* 


F OR the past 28 years the Federal Government has been providing 
without charge an extensive system of radio and visual aids to air 
navigation and air traffic control known as the federal airways system. 
Just as the highway system of this country is used by all vehicles from 
the smallest private passenger car to the largest commercial truck and 
bus, the federal airways system is used by every type of aircraft from 
the smallest single-engine private plane to the largest commercial air- 
liner and military bomber. 

As the aviation industry expanded, the airways system, in order to 
meet the needs of the industry, increased in size and complexity and 
the cost of providing the necessary services and facilities rose steadily. 
Prospects for the coming years are for still higher annual outlays as 
long-range plans for modernization of the system are carried forward. 

The Civil Aeronautics Act of 1938, which is the basic authority 
under which the CAA functions, directed CAA to provide and operate 
the federal airways system. However, the Act did not direct CAA to 
make any charges against the airway users in order to recover the costs 
of providing the aids and services or any portion thereof and accord- 
ingly, no program of airway user charges has as yet been established. 
Under such a program, the cost burden of providing this system would 
be gradually transferred from the general taxpayer to specific users and 
beneficiaries. 

In recent years, however, the question of charging for federal air- 
way services and facilities has been the subject of keen interest on the 
part of the Congress, the President, the Bureau of the Budget, the 
Department of Commerce, and various private organizations including 
the Brookings Institution and the Transportation Association of Amer- 
ica. As a direct result of the expressed desire tor an implementing 
program in this field, the CAA has given the problem continued study 
and submitted two detailed reports to the Congress, the first early in 
1947 and the second in 1950. 

The policy of imposing airway user charges has been endorsed in 
the past by the Executive Branch of the Government, specifically by 
the President, the Bureau of the Budget, and the Secretary of Com- 
merce. This policy appears in accordance with the clearly expressed 
intent of the appropriations committees of the Congress. It is there- 
fore the purpose of this report to evaluate, in the light of the tradi- 
tional federal policy of providing public aid to transportation, the cost 
of the federal airways system, the use made of these facilities and serv- 
ices by the aviation industry and to present to all interested parties 





*A Report of the U.S. Department of Commerce, dated December 31, 
1953—Condensed by Editors. 
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what appears to the Civil Aeronautics Administration to represent an 
equitable program of airway user charges to implement the aforemen- 
tioned policy. No attempt will be made in this study to examine the 
merits or demerits of the theory of user charges. The report is predi- 
cated on the assumption that although there has been and continues 
to be a broad public interest in providing public aid to transportation, 
this does not preclude payment by identifiable groups or individuals 
for specific benefits received from such expenditures. 


THE FEDERAL AIRWAYS SYSTEM SUMMARIZED 


The federal airways system is an extensive combination of facilities 
and services, consisting of radio and visual aids to air navigation and 
air traffic control, and including a large communications network, 
which has been provided without charge to the aviation industry by the 
Federal Government. The system is available for use by all civil and 
military aircraft. Since 1925 the Federal Government has expended a 
total of approximately $632 million on the domestic airways system, 
of which 25 percent represents the cost of establishment. The appraised 
value of the system (see Table I) as of July 1, 1952 was $85,305,959. 

The Federal Government assumed the leadership in providing the 
airways because of the interstate character of air transport operations, 
the military services’ need for a modern airway system and because an 
integrated airways system with nationwide uniform practices and pro- 
cedures appears to be a prerequisite for the safe and efficient operation 
of aircraft. The joint use characteristics of the airways indicated that 
important savings would result if a single common system available 
to all aircraft, both civil and military, were established. 

The domestic portion of the federal airways system accounts for 
roughly 75 percent of the annual costs of the system. Since an equitable 
airway charge program will be difficult to set up and administer, a good 
case could be made for limiting the first phase of a charging program 
to the domestic portion of the system and the domestic users thereof. 
With the experience thus gained, it would be possible to move forward 
at a later date and extend the charging program to the balance of the 
airways system. This would involve charging U. S. and foreign flag 
international airlines for their fringe use of domestic airway facilities 
and charging for other airway facilities provided by CAA for interna- 
tional, overseas and territorial aviation. A number of special policy 
and administrative problems are involved here, on which further study 
is required. 

The total annual costs of the domestic portion of the airways sys- 
tem, including depreciation of the capital investment, interest on the 
unamortized investment, research and development costs, maintenance 
and operation expense and management and overhead costs amounted 
to $75,692,993 during the fiscal year 1952. 
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TABLE 1 


ESTIMATED VALUE OF FEDERAL AIRWAYS SYSTEM IN 
CONTINENTAL UNITED STATES 


(As of July 1, 1952) 
























Depreciation Estimated 
Name of Facility Cost Period (Yrs.) Current Value 
TERMINAL AIDS 

Control Towers .......... $ 9,540,577 15 $ 6,456,046 

Approach Light Lanes.... 3,428,575 15 2,830,328 

PAN DATOS «0.0.6.6 6:06:0:0:0:0 594,250 12 335,109 
Instrument Landing 

EM URIN ioterctniars's ais 46 sic es 17,237,911 15 14,266,348 
Precision Approach 

MOT crise os oie sine 3,835,639 13 3,163,433 









































SPR MAT ns. ocieisiereoe ake 11,978,119 13 9,878,931 
Homing Facilities ....... 251,275 22 225,536 
Combined Station- 

MEPS i icueiocis sonics 794,924 15 673,701 

BUIOIAL oss siseaee 47,661,270 — 37,829,432 


ENROUTE AIDS 
Traffic Control 





LI ees 2,338,927 25 1,918,364 
Communication 

SUREIONE: 5:5 :6010i0\056- sieve sine 16,753,976 25 13,387,546 
Light Beacons ........... 4,960,051 25 2,622,245 
Intermediate Fields ...... 5,119,509 30 3,138,847 
MON MOPROTS  ..0.00606cceee 2,423,743 12 785,512 
Homing Facilities ....... 3,280,698 22 2,019,013 
DPA ROTIBOS 6.0 56:5:0'0.0:05: 18,948,240 18 3,633,267 
WEEE RONDOS 6600s scees 15,280,001 15 12,667,350 

Distance Measuring 
MOCUEBINONG 6 6-6:60.6:0:6010%% 8,712,251 14 7,304,383 
UEOUR 6 o-6'ac8is Sie swierers __77,817,396 — 47,476,527 
MOM ANG 0 e:cio.ceiwaere's $125,478,666 — $85,305,959 





THE USERS OF THE AIRWAYS 





The users of the domestic airways may be classified for the purpose 
of this report into three broad categories: (1) the scheduled air 
carriers, (2) other civil aircraft, and (3) military aircraft. ‘These 
classifications correspond to those established in the federal airways 
utilization statistics. The following aircraft operators are included 
in each of these major groups: 


1. Scheduled air carrier users 
The scheduled air carriers may be considered one of the most 
important users of the federal airway facilities and services. Included 
in this group are the domestic trunk and local service airlines and the 
certificated all-cargo carriers. Since this report is limited to a discussion 
of the problems involved in a system of domestic user charges, U. S. 
international and territorial airlines will not be considered here. 

a. Domestic trunk lines. The 13 scheduled trunk airlines consti- 
tute the backbone of the U. S. domestic air transport industry. Oper- 
ating primarily high-density traffic routes between the larger traffic 
centers in the continental United States, they carry the great bulk of 
the air passenger traffic and approximately 50 percent of the air cargo. 
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As of December 31, 1952 they had a fleet of 914 transport aircraft 
operating over routes totaling 55,896 miles. Although commercial air 
transport in the United States dates from the mid-1920’s, the industry 
has had its greatest period of growth since World War II. In 1938 it 
flew only 69 million revenue miles and produced 480 million passen- 
ger-miles, 7.4 million mail ton-miles, and 2.7 million cargo ton-miles 
including express and excess baggage. Operations rose steadily and 
reached an all-time high in 1952 when the trunk lines flew over 425 
million plane miles, 12 billion passenger miles, 68 million mail ton- 
miles, and approximately 169 million cargo ton-miles. 

It is not the purpose of this report to make an exhaustive analysis 
of all of the various factors which have been responsible for the indus- 
try’s growth during the post World War II period. However, it should 
be noted here that one of the primary causes has been the steady 
improvement in safety and in the regularity and dependability of 
operations which have greatly increased public acceptance of air trans- 
portation. The extension and continued modernization of the federal 
airways have made important contributions to this record. Establish- 
ment of instrument landing systems and other navigation and traffic 
control aids at all major traffic centers has enabled the airlines to main- 
tain year-round dependability and service. The improvement has been 
especially notable during the winter months of the year when traffic 
was traditionally low. Modernization of the airway system has per- 
mitted many flights to be completed which might otherwise have been 
cancelled and speeded up traffic flow under instrument flight conditions. 

The scheduled air carriers including the local service and all-cargo 
carriers described below use all of the facilities and services of the 
federal airways system. However, they make only limited use of CAA’s 
air ground communications stations for relaying position reports to 
the traffic control centers. These are, for the most part, handled over 
the carriers’ own radio facilities. 

b. Local service air carriers. This group includes 14 domestic local 
service air carriers and three helicopter airmail operators. Operating 
under temporary limited period certificates, the local service carriers 
have come into existence since 1945 to provide service over low-density 
traffic routes between smaller traffic centers and to feed traffic from 
these smaller communities into the major centers where trunk line 
connections are available. They operate nearly 150 aircraft over ap- 
proximately 21,000 route miles and provide service to 350 cities of 
which 177 are served exclusively by local service carriers. 

The three helicopter operators are certificated to carry mail in 
New York, Los Angeles, and Chicago between airports central post 
offices, and on suburban routes. They are operating 16 helicopters 
over 583 route miles. New York Airways has also inaugurated air 
freight and passenger service on certain of its routes. 

Traffic has increased steadily and in 1952 the local service airlines 
carried 1,736,000 passengers, flew 339,763,000 revenue passenger-miles, 
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986,800 airmail ton-miles, and 2,172,000 cargo ton-miles. However, 
this volume represented only about three percent of all domestic air 
traffic. The relatively minor position of the local service airlines is 
illustrated by their non-mail revenue which totaled approximately $21 
million in 1952, compared with $732 million for the domestic trunk 
lines. 

c. Certificated all-cargo carriers. The all-cargo carriers were certifi- 
cated late in 1949 to conduct scheduled air freight service between 
major areas in the United States. They pioneered the development of 
air freight and are directly competitive with the trunk line carriers. 
Operating from coast to coast and from north to south, they have a 
fleet of 61 transport aircraft and in 1952 flew 16,866,400 plane-miles 
and 90,107,400 ton-miles of air freight. Although volume carried by 
this group has increased steadily, profit margins have been thin and the 
largest carriers, the Flying Tiger Line and Slick Airways, recently an- 
nounced plans to merge their two systems. 


2. Other Civil Users 


a. Irregular air carriers. Included in this group are 61 large irreg- 
ular and irregular transport carriers operating transport-type equip- 
ment and 1,375 air taxi operators flying smaller aircraft. The former 
group makes widespread use of the airway facilities and services and 
in contrast to the scheduled air carriers makes extensive use of CAA 
communications. The large irregulars received their operating rights 
from the CAB through a Letter of Registration and conduct a route- 
type operation which is keenly competitive with the scheduled air 
carriers particularly on the high density trans-continental and north- 
south routes. In addition to their common carriage activities, the 
irregulars also have been authorized unrestricted operations pursuant 
to military contracts and have been permitted joint representation at 
military bases to arrange for flights of uniformed military personnel 
traveling at their own expense. The CAB is now conducting extensive 
hearings to determine their future role in the U. S. air transportation 
system. The irregular transport carriers received their operating au- 
thority from the CAB through the exemption process rather than by 
certificates of public convenience and necessity. 

The 61 carriers in these two categories including those flying inter- 
national routes, flew 1,251,685,000 passenger-miles and 78,881,000 
cargo ton-miles during 1952 with a fleet of approximately 175 trans- 
port aircraft. Although these carriers were not required to separate 
their domestic and international operations, it is estimated that approxi- 
mately 75 percent of the total passenger volume and 20 per cent of the 
cargo traffic was carried over domestic routes. Traffic of the irregular 
carriers has increased sharply in recent years. 

The classification of air taxi operator was established by the CAB 
early in 1952 for the small irregular carriers which came into existence 
after World War II. They operate under Part 42 of the Civil Air 
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Regulations and must hold a current air carrier operating certificate 
designating them as air taxi operators. These operators render con- 
necting service between communities not served by scheduled opera- 
tors and points receiving scheduled airline service. In general, they 
operate aircraft of less than 12,500 pounds and the Board has relieved 
them of all statistical reporting requirements. About 90 air taxi oper- 
ators are members of the National Air Taxi Conference and are parties 
to an agreement with the scheduled airlines to interchange passengers 
and promote each other’s services. 

b. Contract carriers. Contract carriers are operators of transport 
aircraft which do business on a contract basis with the shipper rather 
than on a common carriage basis. ‘They haul both cargo and passen- 
gers and typically make extensive use of the airway facilities including 
CAA communications. CAA records indicate there are about 10 opera- 
tors in this category, but no comprehensive statistics are available as 
to the extent of their activities. 

c. Intrastate carriers. These carriers which are engaged in sched- 
uled intrastate passenger service receive no certification or exemption 
from the CAB. They operate transport-type aircraft under Part 45 of 
the Civil Air Regulations. These regulations pertain to safety and 
approved standards in maintenance and operation of aircraft. Avail- 
able information indicates that there are three operators in this 
category flying in California with a total fleet of 13 aircraft. No com- 
prehensive data are available covering their activities, but it is known 
that they are competing effectively with the scheduled air carriers on 
the Los Angeles-San Francisco route. 

d. General aviation aircraft. There are approximately 50,000 
active general aviation aircraft, the great bulk of which make some use 
of federal airway facilities and services. These include business and 
corporate aircraft; aircraft operated by private individuals, either for 
pleasure or business; and aircraft owned by fixed-base operators and 
used for a variety of purposes such as flight instruction, aircraft rental, 
and sight-seeing. Fixed-base operators are also engaged in transport 
operations as air taxi and charter operators. An increasing number of 
aircraft are being used in so-called industrial operations such as crop 
dusting and spraying, aerial photography, pipeline patrol, and oil sur- 
vey. The general aviation group also includes a number of civil gov- 
ernment aircraft which are operated by federal agencies as well as state 
and local governments. 

In recent years business and corporate flying has supplanted flight 
training as the most important category of general aviation flying with 
52 percent of all general aviation aircraft engaged in this activity in 
1951. Moreover, these planes flew a total of 2,328,000 hours, or 128,000 
more than were flown by the domestic scheduled airlines during the 
same period. Most business flying was performed in large single-engine 
and multi-engine aircraft which were equipped for cross-country flight 
and generally had a professional pilot at their controls. The aircraft 
used are identical in many cases to those of the commercial airlines 
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and they appear to have made extensive use of the federal airways. 
On the other hand, instructional and pleasure flying which had used 
the airways only to a limited extent has decreased sharply. 

Further evidence of the actual or potential use made of the federal 
airways system by general aviation aircraft is the steady increase in the 
number of planes which are equipped with radio receivers and trans- 
mitters. According to the Federal Communications Commission there 
were approximately 30,000 licensed, radio-equipped aircraft on July 1, 
1952, representing some 60 percent of the total active aircraft regis- 
tered with the CAA. Furthermore, records of the Aircraft Industries 
Association indicate that virtually all (95 percent) civil aircraft are 
now being delivered with two-way radio, either as standard or optional 
equipment. 


3. Military users 


Aircraft operated by the Air Force, Navy, Coast Guard, National 
Guard, and Army constitute one of the most important classes of air- 
way users. The use of the air space in the United States by these 
organizations falls into two categories: transportation and administra- 
tive flying, and tactical and training flying. Military transports and 
other aircraft, especially strategic bombing aircraft, engaged in ad- 
ministrative or non-training, non-tactical missions use the airways in 
much the same manner as commercial air carriers. Tactical and train- 
ing aircraft utilize the airways in much the same way as do non-air 
carrier civil aircraft. 

The nature of military use of the airways as outlined above has 
changed relatively little since the late 1930’s. However, the volume 
of this traffic has increased very rapidly due to the two major national 
emergencies during the past 12 years. After declining sharply from 
the World War II highs military utilization of the airways increased 
rapidly following the outbreak of the Korean War. In Fiscal 1952 
military aircraft accounted for approximately 30 percent of enroute 
activity as measured by the number of fix postings and for 17 per cent 
of all landings and takeoffs at airports where CAA operated traffic 
control towers. 


METHODS OF CHARGING FOR USE OF THE AIRWAY SYSTEM 


Having determined the annual costs of the federal airways system, 
the next step in establishing a program of user charges is the selection 
of the charging or pricing technique through which the government 
can recover these costs. The charging method selected should be just 
and equitable, should provide a minimum administrative burden, both 
to the government and to the airway users, and should be such that it 
will not hamper the development of civil aviation. Moreover, in view 
of the importance of safety in air transportation, the user charge should 
be imposed in such a way that it will not discourage the use of safety 
facilities and services. Thus, the ideal charging method should be 
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related not only to the cost of providing the airways aids and services, 
but should also provide a reasonable measure of the value of the service 
to the individual users or user groups. 

The alternative methods of charging fall into two broad categories: 
(1) direct charges and (2) indirect charges. 


Direct Charges 

Direct charges which may be defined as a specific dollar charge 
paid directly by the user to the government for the use of a specific 
component or service of the federal airways system would meet 
several of the broad requirements of an equitable program of user 
charges. They would be directly related to both the use made and 
the benefit derived from individual facilities and services. Direct 
charges or modified versions thereof are now being collected in a 
number of countries including Canada and Australia. However, the 
operational and administrative problems inherent in a system of direct 
charges appear to preclude their serious consideration for the federal 
airways system. 
1. The vast size of our airways system and the great number of facilities 
and services involved would make a system of direct charges extremely 
burdensome from the administrative point of view, both for the 
government and the user. It would require a complex system of 
individual charges for every type of facility and service varied accord- 
ing to the size of the aircraft involved. A vast and expensive 
administrative establishment would undoubtedly be required to 
administer and to collect such charges throughout the United States. 
2. The use made of many facilities and services, such as periodic 
weather and notice to airmen broadcasts, beacon lights, enroute VFR 
flights, etc., is difficult, if not impossible, to measure directly. In other 
cases the variety of services used in a flight makes calculations of charges 
extremely difficult, particularly when aircraft of varying types with 
different equipment on board and performing different duties make 
use of varying combinations of services. 
3. An additional disadvantage of direct charges is that they might 
tend to discourage the use of certain facilities and services, thus 
creating a safety hazard. If a charge had to be paid each time a facility 
was used, aircraft operators would be tempted to cut corners and in 
the interest of economy might decrease their utilization of facilities 
required for safe flying. The overriding importance of safety in air 
transportation would appear to rule out direct charges on this count 


alone. 


Indirect Charges 


Indirect charges may be defined as charges based on some general 
measure of activity along the airways. There are a number of systems 
of indirect charges which tend to meet more exactly the criteria for 
an equitable user charge program. The most feasible of these types 
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of charges appear to be (1) an aviation fuel gallonage charge applicable 
to all domestically operated aircraft, and (2) a gross ton-mile charge 
on large aircraft and a graduated registration fee on light planes. Less 
satisfactory alternative indirect charges applicable to the larger aircraft 
are: (1) an airplane mileage charge, and (2) a revenue ton-mile charge, 
and (3) a gross revenue charge. 

1. The Aviation Fuel Gallonage Charge. A fuel gallonage charge 
imposed on all aviation gasoline and jet aircraft fuel appears to be 
one of the most desirable methods of obtaining a return for the 
Federal Government. This approach has received considerable support 
in the past, both from the government and the industry and was 
favored in the CAB’s 1945 Report on Multiple Taxation, in the 1944 
report of the Board of Investigation and Research, and in the CAA’s 
1950 report, “A Program of User Charges for the Federal Airways 
System.” Its chief merits are its equity and administrative simplicity. 

The amount of fuel consumed by an aircraft is proportionate to 
its weight, power and distance traveled. Thus, assuming that on most 
flights an aircraft is an actual or potential user of the federal airways, 
the amount of gasoline consumed would measure both the use made 
of these facilities and the benefits derived from them. The major 
impact of this type of charge would fall on the commercial air carriers, 
primarily the largest and financially strongest carriers, because of the 
great number of four-engine aircraft they operate and their much 
greater mileage flown, as compared to the smaller carriers. The sched- 
uled airlines consumed approximately 550 million gallons of aviation 
gasoline in 1952. 

The burden on the remaining segments of civil aviation which 
consumed approximately 130 million gallons of aviation gasoline in 
1952 would be considerably lighter with the major impact falling on 
the large irregular carriers and the business and corporate fleets which 
are largely made up of transport type aircraft. Inasmuch as the average 
utilization of the smallest aircraft, the one and two-place models, in 
which most of the instructional and pleasure flying is performed, is 
relatively low, the annual impact of a gallonage charge on the owners 
of these aircraft would not be great. These aircraft make only limited 
use of the airways. On the other hand, the burden of such a charge on 
the larger single-engine models and multi-engine equipment in which 
most of the business and transportation for hire flying is performed, 
would be considerably greater because of their relatively high utiliza- 
tion and greater gas consumption per hour flown. As has been pointed 
out, these aircraft are directly competitive in many respects to the 
scheduled air carriers and make extensive use of the federal airways 
system. Imposition of a gallonage charge on an across-the-board basis 
would thus provide a fair method of distributing the financial burden 
among the various civil users. 

Should technological developments alter the present ratios between 
fuel consumption and airways utilization, as will probably be the case 
with jet aircraft, the gallonage charge could be adjusted to compensate 
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for any variation. Present indications are that the initial models of jet 
transport aircraft will consume twice as much fuel per mile flown as 
comparable piston-engine aircraft. 

Another feature which strongly recommends the gallonage charge 
is its administrative simplicity. ‘The charge could be collected at the 
refinery level, incidental to the sale of fuel. The administrative prob- 
lems and expenses of collection would thus be kept at a minimum, 
inasmuch as there are less than 20 oil companies which now sell aviation 
gasoline to civil aircraft users in the United States, and existing col- 
lection machinery could be used. Undoubtedly, the refineries would 
pass the additional charge on to the ultimate consumers through the 
various levels of distribution and presumably would show the new 
charge separately on their invoices and contracts in the same way that 
they indicate the present federal gasoline excise tax. Moreover, the 
ready identification of this charge would make refunds to consumers 
who might be exempted by law from federal airway user charges a 
relatively simple matter. Refund procedures appear to be working 
successfully now at the state level. 

From the users’ point of view, the gollonage charge has much to 
recommend it. It is the type of charge to which users have already 
become accustomed, both in the highway and aviation fields. No 
recordkeeping burden would be imposed on them. Furthermore, the 
gallonage charge has a pay-as-you-go feature found in few other charging 
systems. It is believed that the gallonage charge will find more ready 
acceptance from airway users than any of the alternatives discussed in 
this report. 

Some question has been raised regarding the gallonage charge on 
the ground that low octane aviation gasoline of the type used in light 
aircraft is to some extent interchangeable with automotive gasoline 
and that this may result in attempts to evade the charge. This does not 
appear to be a serious consideration. Whenever an engine is approved 
by the CAA for use in aircraft, the minimum grade of aviation fuel 
which is satisfactory for use with the engine is specified. This fuel grade 
is listed on the pertinent CAA engine and aircraft specifications and in 
the pertinent engine and aircraft operators’ handbook. The grade of 
aviation fuel specified is the minimum grade having satisfactory anti- 
knock performance properties for use in the engine in question. More- 
over, motor gasoline differs in material respects from aviation gasoline 
which makes it unsuitable for use in light aircraft. Because of the safety 
hazard involved, the CAA’s Office of Aviation Safety has strongly 
advised against its use. Thus, it appears improbable that there would 
be any widespread attempt to utilize automotive gasoline. 

The gallonage charge has also been questioned on the ground 
that it would not be an appropriate method of imposing charges on 
international air carriers as follows: (1) A gallonage charge which 
is established on the basis of domestic airway use and costs would not 
necessarily be equitably related to international airways cost and use 
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because of the difference in the number of facilities provided per mile 
flown. Thus, a different charge per gallon would probably be required 
in the international field. The problem is that the gallonage charge 
must be levied on a uniform basis, since there is no way of determining 
at the refinery level whether the fuel is to be used on domestic or 
international flights; (2) International air carriers might try to avoid 
payment of such a charge by purchasing a greater proportion of their 
fuel requirements abroad; and (3) Since U. S. international carriers 
make use of foreign airway facilities on portions of their flights, a 
gallonage charge would in effect have the carriers pay the United States 
Government for the use of such facilities. It has been suggested that 
the charging method selected should be capable of uniform application 
to both U. S. domestic and international aviation. 

Analysis of the alternative indirect charging methods indicates, 
however, that to some extent all are subject to these weaknesses. For 
example, plane-miles flown is not a realistic measure of the use of the 
federal airways by international aviation since foreign facilities are used 
on portions of these flights. Furthermore, a mileage charge computed 
on the basis of domestic airways costs would probably not be equitable 
when applied to international aviation because of the longer distances 
involved and the lesser investment in facilities per mile flown. How- 
ever, unlike a gallonage charge, the mileage charge could be adjusted 
as required. For those reasons and because of the special problems 
involved in international user charges discussed elsewhere, it would 
appear logical to consider the latter as a separate problem and to devise 
a program of international user charges which are specifically tailored 
for that area, regardless of whether or not such a program coincides 
with the one recommended for domestic aviation. 

A basic and important objection has been raised to the gallonage 
charge from the standpoint of general fiscal policy. As is discussed in 
greater detail later, the Treasury Department opposes the use of the 
federal tax system to collect user charge revenues and has urged that 
any method of imposing user charges should be clearly separated from 
the general tax system. The Treasury Department’s position may best 
be summarized as follows: 


“While the Department concurs in the imposition of user charges 
where the benefit principle is applicable and practicable, it does not 
favor the use of the Federal tax system to collect revenues which shall 
be labeled ‘user charges.’ The very nature of user charges requires that 
they be readjusted from time to time to parallel changes in uses made 
of federally provided facilities. This requirement will generally neces- 
sitate more detailed classifications, exceptiens, ete., than can adequately 
be administered within the framework of the generally applicable tax 
laws. The primary considerations which govern the imposition of 
general taxes relate to revenue requirements, equity and economic con- 
ditions prevailing generally and in specific industries rather than to 
changes in the quantity and quality of services which particular 
branches of the Government may provide at different times to specific 


groups.”’! 





1 Letter from the Bureau of the Budget to the Secretary of Commerce, 
dated May 28, 1951. 
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It is CAA’s view, however, that there is nothing inconsistent in 
having both an excise tax and a user charge take the form of an impost 
on gasoline if the intent of each is made absolutely clear. Moreover, 
while airway user charge rates may have to be adjusted from time to 
time in accordance with changes in the annual costs of the airways, 
it should be noted that Congress makes frequent changes in tax rates. 
It is not anticipated that there will be any problems in classification or 
exceptions as the gasoline gallonage charge applies appropriately to 
all users as set forth herein. In any event, the user charge would involve 
no more difficulties than the tax on diesel fuel solely when used in 
highway vehicles. It should also be pointed out that in collecting user 
charges the Treasury will have to establish no new channels of collec- 
tion and would be able to readily secure any aviation technical advice 
that might be needed from CAA. 

CAA is inclined to feel, therefore, that the Treasury Department’s 
objections to the gallonage charge are not of such an overriding nature 
as to preclude the use of this technique as an airway user charge. It is 
recognized, however, that CAA is not in a position to evaluate the 
importance of these considerations from an over-all federal fiscal stand- 
point. Such an evaluation must, of course, be made by higher authority. 
2. Gross Ton-Mile Charge and Graduated Aircraft Registration Fee 

A possible alternative to the gallonage charge would be a combina- 
tion of a gross ton-mile charge applicable to all aircraft above 4,500 
pounds maximum gross take-off weight and a graduated aircraft regis- 
tration fee applicable to all aircraft up to 4,500 pounds maximum 
gross take-off weight. Although this combination provides an equitable 
charging system and is potentially more flexible than the gallonage 
charge, it poses a substantially greater administrative burden for both 
the government and the airway users than does the gallonage charge. 

Gross ton-mile charge for all aircraft over 4,500 pounds. Gross 
ton-miles may be defined as the product of the official maximum gross 
take-off weight of an aircraft multiplied by the distance flown. Since 
airplane miles flown are a direct measure of utilization of the federal 
airway system, assuming that the facilities and services are used on 
nearly all flights, and gross take-off weight is a good measure of the 
potential benefit to be derived from airways utilization, gross ton-miles 
appears to provide a reasonable and equitable basis for charging for 
airways facilities. The gross weight-mileage technique is being increas- 
ingly applied to heavy over-the-road trucking by the states. 

A gross ton-mile charge has the advantage of being relatively easy 
to calculate, since the official maximum gross take-off weight of an 
aircraft is a fixed and readily available figure which does not change 
from flight to flight. It is considered more equitable from this point 
of view than a charge based on payload which may vary substantially 
from operator to operator or from flight to flight. This is particularly 
true with respect to corporate, business or individually owned aircraft 
over 4,500 pounds which generally are outfitted for a substantially 
smaller payload than similar commercial air carrier aircraft. 
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The 4,500 pound weight figure was selected as the cut-off point for 
the gross ton-mile levy for two reasons: (1) it covers all of the larger 
aircraft which are best equipped and make the greatest use of the federal 
airways system, and (2) it substantially reduces the administrative 
burden of the proposed charging system. Approximately 4,150 active 
aircraft including those operated by the commercial airlines have a 
gross take-off weight above 4,500 pounds. In equity, all of these aircraft 
whether operated by commercial carriers, corporate or business firms, 
or individuals, should have their charges calculated on the same basis. 
While it may be theoretically desirable to lower the weight cut-off to 
include certain smaller aircraft which make appreciable use of the 
airways, the burden of collecting charges on this basis from such a large 
number of aircraft operators makes this administratively impractical. 
It is proposed, therefore, that these smaller aircraft be subjected to an 
annual registration fee. : 

It should be recognized that any charging system which requires 
the processing of the operations reports of approximately 4,150 aircraft 
would provide a substantially greater administrative burden to the 
government than a system based on a gallonage charge. In particular, 
the problem of enforcement may be substantial because of the large 
number of operators involved, many of whom do not keep accurate 
records of their operations. Understatement of activity would probably 
be inevitable. 

No substantial administrative burden would be added by the gross 
ton-mile charge to either the scheduled or irregular air carriers which 
already report plane-miles flown by type of aircraft to the Civil Aero- 
nautics Board. Large corporate operators also keep fairly compre- 
hensive records of their operations. However, most of the remaining 
operators do not maintain plane-mile statistics and it would be neces- 
sary for them to establish new reporting procedures. 

An important advantage of the gross ton-mile charge is its potential 
flexibility in that it may be varied between different classes of aircraft 
operators. However, it does not appear feasible because of the admin- 
istrative burden involved and the limitations of available data, to 
introduce this refinement during the first phase of the user charge 
program. Under the suggested combination charging method, it is 
also possible to vary the gross ton-mile charge and the range of aircraft 
registration fees independently of each other so as to relate each user 
group’s payments more precisely to their allocable share of the costs 
of the airways than is possible with the gallonage charge. Moreover, 
the gross ton-mile charge requires the establishment only of a single 
rate per gross ton-mile rather than a scale of charges such as would be 
required by a graduated mileage charge system. All new aircraft would 
automatically be covered on the basis of their weight and it would be 
a simple matter to adjust the established rate upward or downward as 
required by changes in the annual costs of the airways system. 


Graduated aircraft registration fee for all aircraft up to 4,500 
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pounds. Under this charging system all aircraft up to 4,500 pounds 
maximum gross take-off weight would be subject to an annual registra- 
tion fee which would be graduated according to gross take-off weight. 
There are now approximately 80,000 such aircraft registered with the 
Civil Aeronautics Administration, of which about 50,000 hold active 
airworthiness certificates. It is anticipated that the fee will be collected 
only from the 50,000 active aircraft and that the registration of the 
other 30,000 aircraft will ultimately be cancelled. 

A registration fee applied equally to all aircraft has the disadvantage 
of not bearing any direct relationship either to the use made of the 
federal airways system or the benefits derived therefrom. The amount 
paid is not affected by the volume of flying as it would be where the 
type of charge is related to operations. In form, the registration fee is 
more in the nature of an availability charge which is justifiable on 
the ground that the facilities and services which make up the airways 
are available for use at all times by all aircraft and that a portion of 
the annual costs of the airways are incurred regardless of traffic volume. 
The fee would be similar in many respects to the motor vehicle regis- 
tration fee now paid to the states. However, greater equity is provided 
when the fee is graduated according to some measure of aircraft 
capacity such as gross take-off weight. It can then be said to be reason- 
ably related to potential use and bnefit. Moreover, available statistics 
on aircraft use indicate that on the average, annual utilization increases 
in direct proportion to size of aircraft. In general, the larger aircraft 
are also more completely equipped to use the airway system. 

It has been suggested that the registration fee be graduated accord- 
ing to type of use, e.g., that an aircraft used as a taxi pay a higher fee 
than the same plane used for pleasure. This is a refinement which is 
common practice in the automotive field. However, if a determina- 
tion of the kind of flying performed is required, the problems of 
administration and enforcement would be substantially increased. 
Moreover, most light aircraft are used in various kinds of flying and it 
would be necessary to identify the principal activity of each plane. In 
the interest of simplicity, classification solely on the basis of weight 
appears to be the more practical solution for the first phase of the airway 
user charge program. Additional refinements can, of course, be intro- 
duced as required. 

The chief advantage of the registration fee is its relative administra- 
tive feasibility. Although it would provide a considerably greater 
administrative burden to the CAA than the gallonage charge, since 
payments would be received from approximately 50,000 aircraft, it 
probably could be handled with the least expense by expanding CAA’s 
present aircraft recordation system. No operations reports would have 
to be processed and all that would be required would be issuance of a 
receipt or stamp when payment is received. No undue problems of 
enforcement are anticipated. 

Only a slight burden would be added to the aircraft operators. No 
recordkeeping would be required and the charge would be paid only 
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once a year directly to CAA. A possible disadvantage is that the fee 
would have to be paid in a lump sum which the smaller aircraft 
operators might find burdensome. However, since the proposed charges 
will not be large, this consideration may not be significant. 


3. Alternative Charging Methods for Aircraft Over 4,500 Pounds 


The following are alternative methods of charging which could be 
applied to operators of aircraft with a gross take-off weight of more 
than 4,500 pounds, but which for the reasons discussed appear less 
satisfactory than those already analyzed. A major disadvantage of these 
methods is that they are generally applicable only to commercial air 
carriers. Other large aircraft would have to be covered by some other 
type of charge such as a registration fee. 


Revenue ton-mile charge. Revenue ton-miles flown or a combina- 
tion of mileage flown and revenue load carried are a good measure of 
the benefit derived from the use of the airways, but are a less satisfac- 
tory yardstick of use because of the possibility of varying load factors 
on different flights or air carriers. Furthermore, unless varied according 
to type of traffic, it would not be a fair measure of benefit. 

Another objection to a revenue ton-mile charge is that it would be 
applicable only to commercial air carriers. The airlines would have 
no difficulty with such a levy since they already record and report their 
revenue ton-mile statistics. However, corporate and other operators of 
large aircraft do not generally maintain such data. They would find 
this calculation considerably more difficult than gross ton-miles, since 
its computation requires accurate determination of the distance flown 
by individual passengers and freight shipments. 

This objection could be overcome by applying the revenue ton-mile 
charge only to the commercial carriers and extending the registration 
fee to cover all other aircraft. However, such a change would seriously 
weaken the equity of the proposed charge system. 


Airplane mileage charge. Airplane miles flown are a direct measure 
of the use of the airway system. However, they do not reflect the 
benefit derived from this use since they do not take into account the load 
carrying capacity of the aircraft. To overcome this objection the charge 
would be graduated according to some reasonable yardstick related to 
value received such as gross take-off weight. When graduated in this 
manner the mileage charge would have exactly the same effect as the 
gross ton-mile charge. The latter’s advantages and disadvantages have 
already been discussed. 

A graduated mileage charge would, however, be administratively 
somewhat more cumbersome than the gross ton-mile levy since it would 
require a scale of charges each related to the size of an individual 
aircraft or group of aircraft. A new aircraft might then require estab- 
lishment of an additional charge. This difficulty might be overcome 
by establishing the scale of charges on the basis of weight classification. 
However, if these are made too broad, simplicity would be gained at 
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the expense of equity. On balance, graduated plane-miles appear 
inferior to gross ton-miles as a basis for charges. 


Gross revenue tax. A gross revenue tax is another type of charge 
which corresponds closely to the revenue ton-mile fee and has many 
of the same advantages and disadvantages. The gross revenue of an 
air Carrier represents not only the financial return it receives, but also 
is a composite measure of the revenue passenger and cargo ton-miles 
flown. Thus, a tax on gross income would bear a close relationship to 
the financial benefits obtained from the airways, but would provide a 
less satisfactory yardstick of actual use. 

This type of charge has the advantage of simplicity over many 
alternative methods insofar as the commercial air carriers are concerned, 
since it would not require any additional traffic statistics and could be 
calculated readily from available financial data. However, it would 
not be applicable to other operators of large aircraft and their opera- 
tions would have to be covered by some other charging method. 

Moreover, it would constitute an entirely new method of federal 
taxation of business. In view of the Treasury Department’s general 
opposition to the use of the federal tax system to collect user charges, 
the Department would undoubtedly not look with favor on this type 
of charge. Moreover, it would appear desirable to have as much con- 
sistency as possible as regards specific types of user charges imposed by 
the Federal Government upon the various forms of transportation. 


Other charges. Other types of charges which were considered, but 
rejected on the grounds of lack of equity or administrative difficulty 
include: (1) A special transportation tax to be collected by each air 
carrier as a separate item on each ticket sale or cargo shipment; (2) A 
reduction in the cost of federal travel; (3) An advalorem tax on the 
value of individual aircraft; (4) A charge based on route mileage 
operated; and (5) A charge based on horsepower hours. 


Conclusions 


As should be clear from the foregoing, no method of charging 
considered is wholly without its disadvantages. However, regardless 
of which of the alternative charging methods is selected, the amount 
paid by individual users would tend to vary only slightly. In actual 
practice there is a high correlation between payments under the more 
equitable charging schemes discussed since all are essentially measures 
of the same elements. Administrative feasibility thus becomes a primary 
consideration in choosing the charging method. 

Our analysis indicates that the two most satisfactory methods of 
imposing airway user charges are: 

1. An aviation fuel gallonage charge imposed on an across-the- 
board basis on all aviation gasoline and jet aircraft fuel con- 
sumed by domestically operated aircraft, and 

2. A combination of (a) a graduated aircraft registration fee 
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applicable to all aircraft up to 4,500 pounds maximum gross 
take-off weight, and (b) a gross ton-mile charge applicable to 
all aircraft above 4,500 pounds maximum gross take-off weight. 


ALLOCATION OF ANNUAL Cost RESPONSIBILITY AMONG USER GROUPS 


Having ascertained the annual costs of the federal airways system 
and selected the two alternative methods by which charges may most 
satisfactorily be imposed, the next step in the development of a system 
of airway user charges is to test the equity of the proposed charging 
schemes. This requires the allocation of the annual cost responsibility 
for the airways among the three principal user groups. Since it is not 
proposed to subject military aircraft to airway user charges, this test 
of equity will be limited to the two civil user groups. Specifically, this 
section will attempt to show that user charge payments by the civil user 
groups will be reasonably related to the total cost responsibility of 
each user group. 

Inasmuch as the federal airways is a common system which is 
available to and used by all aircraft operators—scheduled air carrier, 
other civil, and military—all of the annual costs must be considered as 
common costs. The allocation of common or joint costs is an extremely 
complex determination which necessarily involves a_ considerable 
measure of judgment. The nature of airway use and the limitations 
of available data make it especially difficult to arrive at a precise single 
allocation of the common costs in this field. However, if established 
costing principles are followed, it is possible to indicate the reasonable 
range of appropriate cost allocation. Accordingly, two illustrative 
allocations of cost responsibility for the federal airways system will be 
shown here. The first is on the basis of the relative utilization by the 
three user groups of the individual components of the airways and the 
second is on the basis of relative use weighted by aircraft gross take-off 
weight as a gauge of the value of service derived by each user group. 


Units of Use Method 


While there are a number of methods of ailocating costs which are 
used by federal agencies or are recognized by cost accountants and other 
students of the subject, the one which seems most appropriate for the 
federal airways is the units of use method. The basic premise of this 
theory is that the annual cost of the airways facilities and services can 
be allocated in proportion to the relative use of the system by the 
various user groups. To apply this method of cost allocation it is 
necessary therefore first to determine the time period and the yardsticks 
which will most equitably measure the relative utilization of the air- 
ways and its components. 

1. Time period. Inasmuch as activity along the airways fluctuates 
sharply according to the hour, day, month, and season of the year and 
is affected by other factors such as weather, strikes, etc., the time period 
selected should furnish a fair measure of actual utilization. Since the 











CHARGES FOR USE OF FEDERAL AIRWAYS SYSTEM 199 


need for airways facilities is determined largely on the basis of annual 
activity, it appears reasonable to allocate costs on the same basis. A 
twelve-month period is the usual measure of transportation activity 
and is long enough to provide a representative sample of relative utili- 
zation. Moreover, such data are readily available from CAA records 
and would require no special surveys or reporting. 

An alternative method of measuring airways use that has been 
suggested is on the basis of utilization at periods of peak demand. 
Under this proposal, costs would be allocated among the various user 
groups in proportion to their relative utilization during the day or days 
of highest traffic density. This concept assumes that the size and 
capacity of the airways is determined by the peak loads it must meet 
and that therefore the user group which gives rise to the peak is the 
prime determinant of cost. 

The weakness of this approach is that it does not take into account 
the fact that the major purpose of the federal airways system is to 
provide the navigation aids necessary for regular dependable all-weather 
flying on a year-round basis. Moreover, in providing these facilities, 
it has been found economically unfeasible to attempt to increase the 
capacity of the system to the point where it would be able to accom- 
modate fully all peak traffic loads. Another difficulty with this method 
is that because the time period used as the base is so short, it would be 
more likely to provide a distorted picture of actual airways use due to 
seasonal variations in activity or unusual circumstances. In practice, 
the peak number of operations handled by CAA airport traffic control 
towers generally falls on Saturdays and Sundays with good weather, 
because of the concentration of military reserve and private flying on 
those days. On the other hand, scheduled airline flying is more evenly 
distributed throughout the week. This means that under the peak 
demand method general aviation and military reserve flying would be 
assigned responsibility for an appreciably larger proportion of airways 
cost than on the basis of annual use. Since relatively little additional 
expense is involved in servicing this kind of weekend good-weather 
VFR flying, particularly at the smaller airports which are largely 
operating below capacity, the peak demand concept does not appear as 
equitable a basis as annual use for the purpose of allocating cost. 

2. Measures of airway use. Although it would be preferable to 
measure the utilization of the airways system as a whole rather than of 
the individual facilities so as to emphasize the integration and essential 
system character of the services and aids, no satisfactory single measure 
is at hand which equitably establishes over-all system use and takes into 
account the diversity of operating philosophies, airborne equipment 
complements and the geographic bases of operation of the many users 
of the airways. Therefore, a minimum number of individual yard- 
sticks have been selected to measure the use of the major components 
of the airways system. These appear to take into account most satisfac- 
torily the actual use of the component, the criteria justifying estab- 








200 JOURNAL OF AIR LAW AND COMMERCE 


lishment of the component, and the value of the component to the 
entire system in extending the utility of the aircraft. 

Table 2 lists the measures selected. They are discussed in detail 
on the following pages. Fairly comprehensive statistics are maintained 
on the utilization of the airways, although there are gaps which make 
it necessary in some cases to use indirect or related measures for certain 
components. In general, data covering the utilization of terminal 
facilities and services both visual flight rules (VFR) and instrument 
flight rules (IFR) weather are adequate. Statistics on the utilization 
of enroute facilities and services, while satisfactory for IFR flights, do 
not fully reflect VFR activity. However, deficiencies in the data do not 
appear to be of major significance as far as the purposes of this report 
are concerned. 


TABLE 2 — MEASURES OF USE OF MAJOR COMPONENTS OF THE 
FEDERAL AIRWAYS SYSTEM 


COMPONENTS MEASURES OF USE 


Terminal Components 











Control Towers 

Approach Light Lanes 

Fan Markers 

Instrument Landing System 
Precision Approach Radar 
Airport Surveillance Radar 
Homing Facilities 
Combined Station-Towers 


Enroute Components 


Control Centers 
Communication Stations 
Light Beacons 
Intermediate Fields 


Number of Operations 

Number of ILS Approaches 

Number of Instrument Approaches 
Number of ILS Approaches 

Number of PAR Approaches 

Number of Operations at ASR Airports 
Number of Instrument Approaches 
Number of Operations 


Fix Postings 

Air-Ground Radio Contacts 
Air-Ground Radio Contacts 
Intermediate Field Landings 


Fix Postings 
Fix Postings 
Fix Postings 
Fix Postings 
Fix Postings 


Fan Markers 

Homing Facilities 

L/MF Ranges 

VHF Ranges 

Distance Measuring Equipment 





Measures of Use of Terminal Components 


1. Total operations at all airports with CAA operated towers. Each 
landing or take-off at CAA-tower controlled airports is counted as an 
operation. The workload involved in each operation varies with 
weather, traffic density, aircraft radio equipment, ground navigational 
aids and judgment on the part of both pilot and controller. However, 
it is difficult to relate the relative use of each part of the total airport 
service to the specific costs that might be allocated to each part. As a 
measure of the use of all tower services, the total operations count 
therefore seems reasonable. ‘The same measure also appears appropriate 
for the combined station-towers which provide enroute services in 
addition to airport services. 

One important adjustment must be made in the data as reported 
by CAA control towers. Due to the difficulty of identifying the pro- 
prietorship of identical types of multi-engine aircraft, particularly 
during times of heavy traffic flow and at towers located at long distance 
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from parking ramps, the scheduled air carrier data reported by the 
towers contain a considerable number of operations by other users of 
multi-engine aircraft such as business and corporate users and large 
irregular carriers. 

2. Instrument approaches. Total instrument approaches are used 
in this report to allocate costs of terminal instrument navigation aids 
of a general character such as homing facilities and fan markers. The 
instrument approach counts used are reported by the air route traffic 
control centers which must give clearance for all instrument approaches 
made at civilian fields. This count includes approaches made to fields 
where the CAA tower does not exercise approach control and to certain 
fields which may be approached on instruments but have no tower 
facilities. 

3. I.L.S. approaches. The Instrument Landing System is a special 
purpose landing aid which increases the utility of both aircraft and 
airport. Actual use of the facility is obtained by a count of ILS 
approaches. Since approach light lanes are associated with and justified 
on the basis of an instrument landing system, the count of ILS 
approaches will also be used as the measure of use of the approach 
light lanes. 

4. P.A.R. approaches. The quality of the measure of the precision 
approach radar is equal to the ILS approach figure in that the com- 
ponent is a special purpose landing aid. Actual use seems to be the 
only way of reasonably allocating the costs of such special purpose 
components. 

5. Operations at airports with A.S.R. Airport surveillance radar 
is a general purpose control aid. As such, an operations count at 
airports with ASR seems applicable. Any attempt to restrict the 
measure of use to some sort of count of aircraft under radar control 
would not be realistic in that all aircraft operating at the airport benefit 
from the use of this radar. 


Measures of Use of Enroute Components 


1. Fix postings. This is the only available general statistic on the 
use of the enroute control system. As such, all enroute components 
except communication stations and light beacons are measurable as 
a group. Aircraft are controlled along an airway by means of their 
known or estimated positions at specified points. Each of these points 
is listed as a fix on a flight progress board in the traffic control center. 
The fix posting relates to the strip of paper placed on the board con- 
taining the pertinent information on an aircraft at a specified fix. 
The flight of an aircraft along an airway covers many such fixes. Navi- 
gational aids which allow the pilot to follow the airways accurately and 
to report with some precision the time at which he passes over a fix 
are a necessary part of the enroute control system. Equally necessary 
are the intermediate fields which provide emergency landing facilities 
for aircraft in the control system. 
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Fix postings are a direct measure of the length of controlled flight. 
For any single aircraft, generally the longer the flight, the greater the 
number of fix postings. Not all the workload in a center is measurable 
by the number of fix postings. Control problems may vary in difficulty 
and time for solution. The aircraft that flies directly from departure 
point to destination point without reference to the airways but under 
IFR conditions places a tremendous workload upon the control 
facilities. 

On the other hand, aircraft not under control make no use of the 
traffic control center and its associated functions. Such aircraft do 
utilize the enroute navigational aids. A measure of the use of naviga- 
tion aids has been established for those aircraft not under control by 
counting air-ground radio contacts. 


-2. Air-ground radio contacts. Although fix postings measure use 
of the enroute control system, they do not measure use of enroute 
components by aircraft which are not under control. Inasmuch as the 
airways can be used by all aircraft, a measure of use which is applicable 
to all aircraft using the airways is desirable. The communications 
stations and beacon lights are components of enroute system investment 
which are nation-wide in character as well as universal in use. Air- 
ground radio contacts provide a reasonable measure of the use of such 
system-wide components. 

Scheduled airlines maintain their own air-ground communications 
system which to some extent distorts the count of air-ground radio 
contact made by the communications station as a measure of use of 
the airways. However, aircraft not under control make use of some 
enroute components which are measurable by the activity of controlled 
aircraft. On balance, the choice of air-ground radio contacts appears 
equitable. 

3. Landings at intermediate fields. While intermediate fields are 
provided principally for emergency use, other routine acronautical 
uses are made of them. Each CAA intermediate field has a caretaker 
on the premises who files reports of the number of landings and the 
purpose of the landings. The number of landings at intermediate 
landing fields appears to be the best measure of their utilization. 


(to be continued) 











INTERNATIONAL REVIEW 


THE DEVELOPMENT OF INTERNATIONAL LIABILITY RULES 
CONCERNING AERIAL COLLISIONS* 


HERE are, at present, no complete international rules governing lia- 

bility for damage caused by colliding aircraft. To be sure, many of the 
problems concerning damage caused on the surface as a result of collisions 
between aircraft in flight are regulated by Article 7 of the Convention on 
Damage Caused by Foreign Aircraft to Third Parties on the Surface opened 
for signature at Rome on October 7th, 1952,1 but there are, as yet, no 
international rules concerning damage caused as the result of such collisions 
to the persons and goods on board such aircraft. 

At the close of its Ninth Session (August 25th-September 12th, 1953), 
the ICAO Legal Committee recommended to the ICAO Council that the first 
item on the agenda of the Tenth Session be the preparation of a draft 
convention on aerial collisions. The Committee appointed a sub-committee? 
on that subject to prepare a draft convention for circulation to states and 
international organizations in advance of the Tenth Session of the Com- 
mittee. 

The purpose of this note is not to argue that a convention on aerial 
collisions is necessary or desirable, but rather to indicate, on the basis of 
the work done on the subject in the last few years, some of the problems that 
will have to be faced by those engaged in the preparation of the convention. 
It will be recalled that the CITEJA (Comité internationale technique 
dexperts juridiques aériens) drew up, at its Eleventh Session, in Berne, in 
1936, a preliminary draft convention on aerial collisions.2 This draft was 
submitted to the Fourth International Conference on Private Air Law, held 
in Brussels, in September 1938, but was not considered at that Conference. 
Further work on the draft was halted until after the war. 

The CITEJA had the subject of aerial collisions on its agenda in 1946, 
but the matter was given no substantive study prior to the liquidation of 
the CITEJA in 1947. In the latter year, the newly created ICAO Legal 
Committee put on its work program the question of the revision of the 
Rome Convention (of 1933) and related matters, one of the related matters 
being that of aerial collisions. However, in ICAO legal circles, the subject 
of aerial collisions received extensive consideration only in relation to 
damage caused by colliding aircraft to third parties on the surface. A 





*This paper deals with the developments of international liability rules 
concerning aerial collisions prior to the Paris meeting in 1954 of the Sub-Com- 
mittee established by the ICAO Legal Committee. It deals with the material 
which was considered during the Sub-Committee meeting and on the basis of 
which the new draft Convention was drawn up. The report of the Sub-Committee 
is set forth in 21 JRL. or AIR Law & CoM., on page 90 et seq. 

1 See the text of this Convention in (1952) 19 JRL. or AiR Law & Com., 
page 447 et seq. 

2 Members of the sub-committee are: Mr. André Garnault (France), Chair- 
man, Professor Stig Iuul (Denmark), Rapporteur, Dr. E. A. Ferreira (Argen- 
tina), Dr. T. Cavalcanti (Brazil) — ex officio, as chairman of ICAO Legal 
Committee, Dr. Claudio Ganns (Brazil), Brigadier C. S. Booth (Canada), Pro- 
fessor A. Ambrosino (Italy) — ex officio, as second vice-chairman of ICAO 
Legal Committee, Mr. A. Kotaite (Lebanon), Mr. H. Drion (Netherlands), Mr. 
K. Sidenbladh (Sweden) — ex officio as first vice-chairman of ICAO Legal Com- 
mittee and Major K. M. Beaumont (United Kingdom). 


3 See the text of this draft in (1937) 8 JRL. or AiR Law & Com., p. 320 et seq. 
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certain amount of work was done on other aspects of the subject by a sub- 
committee on the revision of the Rome Convention and related matters in 
1948 and 1949 and then, after the dissolution of that body, by Professor S. 
Iuul of Denmark, who acted as rapporteur from mid-1949 until early in 
1951. A questionnaire circulated by ICAO in 1948 elicited information from 
nineteen states concerning the various principles to be included in provisions 
dealing with aerial collisions. At the Seventh Session of the ICAO Legal 
Committee, in 1951, it was decided that the question of the revision of the 
Rome Convention and that of provisions on aerial collisions should be taken 
up separately. As above stated, the Rome Convention of 1952 settled certain 
aspects of the question of aerial collisions in so far as damage on the surface 
was concerned. Early in December, 1953, Professor Iuul, who was again 
named rapporteur, this time to work with the recently established sub-com- 
mittee on aerial collisions, submitted for consideration of that group a new 
draft convention on aerial collisions. In this draft he attempted to give the 
principles which are laid down in the new Rome Convention the widest 
possible application as regards aerial collisions, bearing in mind, however, 
that the Rome Convention embodies a system of absolute liability while the 
proposed convention on aerial collisions would be based on negligence. 


Description of the CITEJA draft 


The CITEJA draft represented the result of several years’ work and 
the principles which it contains are useful. It will, therefore, be useful to 


give a short description of this draft. 

According to the CITEJA draft, an aerial collision is any physical 
impact which has occurred, for any reason whatever, between two or more 
aircraft in flight (Article 2(1)). Even damage caused when there has been 
no physical impact is considered as damage arising out of a collision if it 
is caused by one aircraft in flight to another aircraft in flight (Article 
2(3)). 
The CITEJA draft provides for liability based on negligence (Article 
4(1)). In this it differs from the Warsaw Convention, in which liability 
is based on a presumption of negligence and from the Rome Convention 
with the latter’s system of absolute liability. Compensation for damage 
caused in case of a collision that has occurred between aircraft is payable 
by the operator of the aircraft (Article 3(1)). Defences available to the 
operator are cases of fortuitous event (cas fortuit) and force majeure and 
the fact that no negligence has been proved against the aircraft (Article 6). 
If a collision is caused by concurrent negligence, the liability of each one 
of the aircraft for the damage caused to aircraft, to persons and goods 
embarked or shipped thereon, is in proportion to the degree of negligence 
shown; however, if, according to the circumstances, the proportion cannot 
be determined, or if the degrees of negligence appear to be equal, the liability 
is shared equally (Article 5). This formula is borrowed from Article 4 of 
the Convention for the Unification of Certain Rules of Law Respecting 
Collisions Between Vessels, opened for signature at Brussels, on Septem- 
ber 23rd, 1910. 

The amount of compensation payable by the person liable is limited 
to the value of the negligent aircraft and this value is determined on the 
basis of 250 gold francs ($16.58 U.S.) per kilogram of the weight of the 


aircraft. However, the limit of the operator’s liability is not less than 


600,000 gold francs ($39,797.00 U.S.) or more than 2,000,000 gold francs 
($132,656.00 U.S.) in respect of any one aircraft (Article 4(2)). In view 
of the fact that damage for which comnensation is sought would be to 
property (normally, the aircraft and the goods on board) and persons 
(normally, the persons on board), the CITEJA draft provides for appor- 
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tionment of the value of the aircraft (subject, of course, to the overall limits) 
at the rate of one-third to property and two-thirds to persons, but, no person 
injured may get more than 125,000 francs ($8,291.00 U.S.) by way of 
compensation (Article 4(8)). If several persons have suffered damage in 
the same accident, and if the lump sum to be paid by way of compensation 
exceeds the limits applicable to the aircraft, the right of each person is 
proportionately reduced, so as not to exceed in the aggregate the limits 
(Article 4(4)). 

As ig the case in the Warsaw and Rome Conventions, the CITEJA draft 
provides for circumstances in which the operator will be subjected to 
unlimited liability. He is not entitled to avail himself of the provisions 
which limit his liability if it is proved that the collision was caused by his 
wilful misconduct (the familiar, but difficult, dol of the Warsaw Convention 
and of the original Rome Convention of 1933) or gross negligence (faute 
lourde) or by the wilful misconduct or gross negligence of his employees, 
unless he proves, where his employees are involved, that he has taken all 
the necessary measures to prevent the collision (Article 4(5) ). 

In the case of damage on the surface caused by two or more aircraft 
that have collided. the operators of these aircraft are jointly and severally 
liable to the third rart'es suffering the damage, each one of them being 
bound within the conditions and limits of his liability to third parties on 
the surface (Article 7(1)). 

There are a variety of jurisdictions provided for bringing actions under 
the CITEJA draft. Thus, at the option of the plaintiff, the following judicial 
authorities, provided they are in the territory of a party to the convention, 
have the right to hear suits for damage arising out of a collision: (1) those 
of the defendant’s domicile; (2) those of the place where the collision 
occurred; (3) if there has been an attachment of one of the aircraft that 
collided, those of the place of the attachment (Article 10(1)). If the 
defendant does not have his domicile in the territory of one of the parties 
to the convention and if the collision occurred outside the territory of parties 
to the convention, the suit for damage may be brought before the court of 
the place of registration of one of the colliding aircraft, the operator of 
which is being sued (Article 10(2)). 

A key provision of the CITEJA draft is concerned with the applica- 
bility of the convention. The convention is to apply in all states parties to 
it: (a) when the collision takes place on their territory and if at least one 
of the colliding aircraft is registered in another state party; (b) regardless 
of the place of collision, if two or more of the aircraft are registered in 


different states parties (Article 14(1)). 


Problems involved in revising the CITEJA draft and in 
preparing a new draft convention on aerial collisions 


In its first report, in 1948, the ICAO sub-committee on the revision of 
the Rome convention and related matters expressed the view that liability 
under the convention on aerial collisions should be based on negligence, as 
in the case of the CITEJA draft and this view was not questioned in the 
replies of states to the 1948 questionnaire. Professor Iuul’s 1953 draft is 
based on the principle of negligence. 

Some of the main difficulties which arise under the draft convention 
are connected with the case of concurrent negligence. Sixteen of the nineteen 
states replying to the 1948 questionnaire favoured the formula for appor- 
tionment set out in the CITEJA draft (Article 5(1); however, two states 
favoured the rule of leaving the damage or loss lie where it falls except in 
the case where the collision results exclusively from the negligence of one 
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party. When the ICAO sub-committee considered this matter in mid-1949 
it realized that the principle of apportionment of damages in accordance 
with the degree of negligence was consistent with general maritime law 
and the civil law of many countries. Although the principle of leaving the 
damage lie where it falls was in many states considered as a bygone stage 
of the law of torts, nevertheless it was noted by the sub-committee that the 
latter principle appeared to present a solution which, in the majority of 
cases would have the most equitable result. 

The sub-committee argued that, if the method of apportionment were 
used in cases of collisions, the problem of evaluating the relative contribu- 
tions to the final result of two technical acts occurring in a technical art, 
would be entrusted to a court which, in most cases would be without the 
technical knowledge essential to a proper evaluation. This might lead to 
a possible arbitrary apportionment of the loss equally. Then, again, the 
principle of apportionment might subject the operator of a small aircraft to 
a possible liability far in excess of the risk contemplated by him when he 
elected to fly that particular aircraft. The rule of leaving the damage or 
loss lie where it falls would avoid the possibility of arbitrary judgments 
and the parties would be left to carry a loss which would bear a reasonable 
relationship to the risks they assumed in electing to operate the particular 
aircraft involved. 

Professor Iuul was not convinced by these arguments. He felt that, as 
apportionment of damages in case of concurrent negligence was adopted as 
a principle in many systems of liability based on negligence, it would 
probably be impossible to get a special rule (i.e., that of leaving the damage 
or loss lie where it falls) concerning aerial collisions accepted in such systems 
since it would not be admitted that the technical difficulties were greater in 
cases of aerial collisions than in other cases where the principle of appor- 
tionment of damages was applied. It would also be difficult, he considered, to 
secure general adoption of a provision that led to the result that, in the 
case of concurrent negligence, the loss which was to be sustained by an 
operator, could not exceed the value of his aircraft regardless of the degree 
of negligence he had shown. In line with these thoughts, Professor Iuul’s 
1958 draft provides for apportionment in accordance with the degree of 
negligence. 


Once the type of liability has been established, the next step is to determine 
the scope of the convention. Is the scope of the convention as set out in the 
CITEJA draft satisfactory? The answer to this question depends on whether 
or not the definition of “aerial collision” in that draft is satisfactory; and 
before the term “aerial collision’ can be defined. a decision has to be reached 
as to the period during which a collision must occur in order to be considered 
as “aerial.” There has already been a considerable amount of work done 
on this matter. 

In the questionnaire of 1948 the following definition was proposed: 

“(i) By an aerial collision is meant any physical impact which 

has occurred, for any reason whatever between two or more aircraft 

during the period of taxiing, immediately prior to and for the pur- 

pose of taking-off, actual flight, landing and taxiing immediately 

after landing until the mooring or terminal parking place is reached. 


“(ii) It shall also be deemed to be a case of collision when dam- 
age is caused by one aircraft to another aircraft, both aircraft being 
in movement during the period defined in paragraph (i) above, even 
when there is no actual collision.” 
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Out of the nineteen states replying to the questionnaire of 1948, three (one 
of which suggested an addition to cover the case of damage caused to per- 
sons or goods on board the other aircraft) expressly declared that they would 
accept that definition. One state said it would like to extend the application 
of the convention to the case of an aircraft in movement, even when such 
movement was not connected with flight. No express indication concerning 
the scope of the convention was given in the replies of the other states. 


In his report submitted to the Fifth Session of the Legal Committee, 
early in 1950, Professor Iuul pointed out that it was not very successful to 
explain “collision” by “physical impact,” since the latter term was very diffi- 
cult to translate into other languages by exactly equivalent words. He 
thought it might be preferable to maintain the word “collision” in the body 
of the definition of “aerial collision” and define only the word “aerial.” 
He further felt that it was advisable to give the rules of liability for aerial 
collisions the same scope as the provisions concerning damage caused to third 
persons on the surface, especially because a collision between two or more 
aircraft very often would also cause damage on the surface. It also seemed 
quite obvious to him that, if innocent persons on the surface were protected 
by international rules only during the period defined by the Rome Conven- 
tion, there was no reason for protecting owners of aircraft for a longer 
period (i.e., a period comprising movements of aircraft under their own 
power without being in flight) by other international rules. 

Later, in a report submitted to the Seventh Session of the ICAO Legal 
Committee, early in 1951, the rapporteur reconsidered his position since he 
believed that the advantage of standardizing the scope of the Rome Conven- 
tion and that the proposed convention on aerial collisions was affected by 
the fact that the two conventions were based on different principles. He 
considered that, if both aircraft collided while moving under their own 
power without being in flight, it would be irrational to leave it to the national 
law to decide the case. The result of this might be that both operators would 
be found liable without proof of negligence, and that the liability would be 
unlimited. He could not agree with this result. 

Therefore, the rapporteur proposed in his 1953 draft that, for the 
purpose of the convention, an aircraft be considered as being in flight “not 
only from the moment when power is applied for the purpose of actual take- 
off until the moment when the landing run ends, but also when it is moving 
on the surface under its own power.” Using this broad concept of the 
expression “in flight’? he would have the convention “apply to all collisions 
between two or more aircraft in flight and to other cases where damage is 
caused to aircraft in flight or to persons or goods on board thereon by the 
operating of another aircraft in flight even if no actual collision has taken 
place.” Thus, the scope of the proposed convention would go considerably 
beyond that of the Rome Convention of 1952 where “an aircraft is considered 
to be in flight from the moment when power is applied for the purpose of 
actual take-off until the moment when the landing run ends.” 

Once the type of liability and the scope of the convention have been 
established, it will then have to be decided whether the liability should be 
limited or unlimited. In response to the 1948 questionnaire, seventeen out 
of nineteen states replying said that liability should be limited in the con- 
vention, while two states proposed that liability should be unlimited because 
it was based on negligence. 

Another question that arises at this point is that of the so-called global 
limitation of liability of the operator. Now that the work is beginning on 
the completion of the third convention in the cycle of conventions concerned 
with the liability of those engaged in air navigation—the other two being 
the Warsaw Convention and the Rome Convention—there may be a tendency 
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to consider the limitation of the liability of the operator under the proposed 
convention on aerial collisions in relation to the global liability of the opera- 
tor. In other words, will it be possible to establish limits of liability under 
the convention on aerial collisions without taking into account the fact that, 
if an aerial collision occurs, both Warsaw and Rome liability might also 
apply under appropriate circumstances? 

A word concerning the limit per person may serve to illustrate one 
aspect of the relationship between the subject of aerial collisions, on the 
one hand, and the Rome and Warsaw Conventions, on the other. The 
CITEJA draft provides for a limit of 125,000 francs ($8,291.00 U.S.) per 
person suffering damage. This is equivalent to the present Warsaw limit. 
However, the Legal Committee at its Ninth Session included in the draft 
Protocol Amending the Warsaw Convention* a limit of 200,000 francs 
$13,265.60 U.S.) in respect of each passenger under that Convention. The 
limit per person established by the Rome Convention of 1952 is 500,000 
francs ($33,164.00 U.S.). It will have to be decided whether, even in light 
of the different bases of liability in the Warsaw and Rome Conventions, and 
the proposed convention on aerial collision, there should be different limits 
per person in the respective conventions. 

At this stage the difficult question of the circumstances in which 
unlimited liability will apply must be considered. The CITEJA draft 
excludes the limitation of liability when the collision is caused by wilful 
misconduct (dol) or gross negligence (faute lourde) of the operator or his 
employees, unless the operator proves, where his employees are involved, 
that he has taken the necessary measures to prevent the collision. Twelve 
of the nineteen states replying to the 1948 questionnaire were in favour of 
retaining the principle of this provision. 

However, since the filing of these replies attempts have been made to 
redefine the circumstances under which unlimited liabilitv will apply in the 
Rome and Warsaw Conventions. In Article 12(1), the Rome Convention of 
1952 bases unlimited liability on a new formula in place of the old formula 
of unlimited liability in the case of wilful misconduct (dol) set out in the 
Rome Convention of 1933. The draft Protccol Amending the Warsaw Con- 
vention contains a provision based on Article 12(1) of the Rome Conven- 
tion of 1952 and it is proposed that this provision replace Article 25 of the 
Warsaw Convention which, at present, provides for unlimited liability of 
the operator in case of wilful misconduct (dol). Professor Iuul has included 
the Rome formula in his 1953 draft. It will have to be decided whether 
exactly the same formula that could be applied in the case of the Rome 
Convention (where liability is absolute) or in the Warsaw Convention (where 
there is a presumption of negligence) could be applied in the case of the 
proposed convention on aerial collisions where liability is based on negligence. 
This question will require careful examination. 

The CITEJA draft and the Rome Convention reach a point of contact 
in dealing with the question of damage to third parties on the surface caused 
by colliding aircraft. The CITEJA draft, in dealing with this question (see 
Article 7(1)), is based on the Rome Convention of 1933 and, therefore, con- 
templates joint and several liability of the operators of colliding aircraft in 
respect of damage on the surface. But, Article 7 of the Rome Convention of 
1952 has introduced a change by providing for the liability of each operator 
when two or more aircraft collide or interfere with each other in flight in 
case of damage on the surface. In view of this change in the Rome Conven- 
tion, the CITEJA draft may now require some modification. 





4 See the text of the draft Protocol in (1953) 20 Jrl. of Air Law & Com., 
p. 326 et seq. 

















INTERNATIONAL 209 


A further problem that arises in the case of damage caused by colliding 
aircraft to third parties on the surface relates to the apportionment of 
liability among the operators of such aircraft. The Rome Convention (with 
its system of absolute liability) has to deal with the relationship between the 
third parties on the surface suffering damage and the operators. In con- 
trast with this, the proposed convention on aerial collisions (which is based 
on a system of negligence) is concerned with what might be called the second 
phase of the settlement in respect of damage caused on the surface, namely, 
the apportionment of the liability among the operators themselves. 


Professor Iuul’s 1953 draft has considerably shortened the corresponding 
provisions of the CITEJA draft. The new draft provides that, if an operator 
is held liable by a third person for damage caused on the surface as a result 
of a collision or other interference between aircraft in flight, he shall have 
a right of recourse against the person liable under the convention on aerial 
collisions within the limits of liability for damage caused on the surface 
which is applicable to that person. In case of concurrent negligence between 
two or more persons liable under that convention, the provisions concerning 
apportionment of liability are applicable. 

The question of the jurisdiction in which actions arising under the con- 
vention should be brought is not an easy one. The majority of the replies 
to the 1948 questionnaire were in favour of omitting from the CITEJA 
draft the forum of the judicial authorities of the place of attachment assum- 
ing that there had been an attachment of one of the aircraft that collided). 
Thus, the fora would be: (a) the judicial authorities of the defendant’s 
domicile and (b) those of the place where the collision occurred. However, 
some states preferred to have a single forum, that is, the judicial authorities 
of the place where the collision occured. In his 1953 draft, Professor Iuul 
has included jurisdiction provisions based on the single forum system found 
in Article 20 of the Rome Convention of 1952. 

On the question of the applicability of the convention, eleven of the 
nineteen states replying to the 1948 questionnaire favoured the retention 
of Article 14 of the CITEJA draft. Two favoured restricting the applica- 
bility of the convention to the case where all colliding aircraft were regis- 
tered in a state party to the convention. One state expressed the opinion that 
it would be undesirable to allow an operator from a state that was not 
party to the convention to benefit from the provisions of the convention, for 
example, those concerning the limitation of liability. 


In his report to the Seventh Session of the Legal Committee the 
rapporteur proposed that the convention should apply to: (1) a collision 
between aircraft registered in different contracting states, if the collision 
took place in a contracting state; (2) a collision between aircraft registered 
in different contracting states, if the collision took place in the territory of 
a non-contracting state or on the high seas; (3) a collision between aircraft 
registered in a contracting state and other aircraft, if the collision took 
place in a contracting state; (4) a collision between aircraft registered in 
a contracting state and other aircraft, if the collision took place in a non- 
contracting state and that the suit is brought before a court in a contracting 
state. He proposed that the convention should not apply to: (1) a collision 
between aircraft registered in the same state; (2) a collision between air- 
craft registered in non-contracting states; (3) a collision between aircraft 
registered in a contracting state and other aircraft, if the case were brought 
before a court in a non-contracting state. 

However, in his 1953 draft Professor Iuul has provided that the con- 
vention will apply “to damage . . . caused in the territory of a contracting 
state where at least one of the aircraft is registered on the territory of 
another contracting state.” 
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Other questions which will require consideration in connection with 
the preparation of the proposed convention are: the definitions of “weight 
of an aircraft,” “gold franc,” “territory,” “person,” “Contracting State’; 
security for operator’s liability; aircraft (i.e., military, customs. police 
aircraft) to which the convention will not apply; legislative measures to 
give effect to the convention; assistance to, and information to other air- 
craft, and payment of compensation in local currency. 

Conclusion 

The foregoing presents only some of the main problems involved in the 
preparation of a new draft convention on aerial collisions. The subject is 
a difficult one and it will be no easy task to fit the draft into the existing 
pattern of international rules governing liability arising out of air naviga- 


tion. 
Gerald F. FitzGerald 





OBSERVATIONS AND COMMENTS ON FOREIGN CASES! 
MULLER vs. AERO-CARGO 


A decision of some importance both to shippers and carriers by air was 
decided by the Cour d’Appel d’Alger? under the provisions of the French 
Air Navigation Act of 1924. Articles of the Act involved: 


Art. 41: The carrier is liable for loss or damage of the merchan- 
dise carried except in cases of force majeure or the inherent vice of 
the merchandise. 

Art. 42: The carrier may, by an express clause, exonerate himself 
from the liability which incurs by reason of risks of the air and of 
faults committed by any person employed on board in the conducting 
of aircraft carrying either passengers or merchandise. 

Art. 43: Every clause is null the purpose of which is to relieve the 
carrier of liability either for his own act or for that of his employees 
when such act relates to the sending, preservation and delivery of 
the merchandise. 


On October 29th, 1948, the Company “Aero-Cargo” agreed to carry 29 
cases of fresh meat from Oran to Metz. During the flight, the radio apparatus 
was damaged by lightning and the pilot decided to land at an intermediate 
point for repairs. He took off again 17 hours later and arrived at his destina- 
tion on October 30th. When it arrived the shipment of meat was contami- 
nated and the civil authorities condemned it. In an action for damages, the 
consignor claimed the value of the meat as well as loss of profit. 

In the Court of First Instance,’ the Plantiff’s demand did not prevail. 
The Court argued that the damage was due firstly because of the delay in 
transit and secondly because of the inherent vice of the merchandise. The 
delay was not to be imputed to the carrier: it was due to “force majeure” 
which, under French Law, exempts carrier from liability, (Art. 41 of the 
Act). Even if the damages to the radio are due to lightning and the circum- 
stances considered as “risque de l’air,” the carrier is not liable because he 





1 By Elias Bouras, Research Assistant, Institute of International Air Law. 
ewhen, Association Frangaise de Droit Aérien. 

2Cour d’Appel d’Alger (2éme Chambre) Nov. 22nd, 1952, Revue Francaise 
de Droit Aérien 1953 p. 235. 

8 Tribunal de Commerce d’Oran, Jan. 9th, 1950, Revue Frangaise de Droit 
Aérien 1950 p. 314. 
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has validly exempted himself from liability in such even by a clause in the 
contract of carriage (Art. 42 of the Act). The Court further held that, fresh 
meat is inherently susceptible of being contaminated and that in the present 
case the shipment of fresh meat was contaminated because of such inherent 
vice. 

On Appeal* the Court rejected the reasoning of the Court of First In- 
stance and held that, while the delay was not to be imputed to the carrier, 
it laid down the principle that the delay in this case was due to “risque de 
lair.” This finding which the Court of the First Instance passed over, is a 
very important one, as the “risque de |’air” unlike “force majeure,” is not 
a general ground of exemption from liability for non-execution or faulty 
execution of the contract of carriage. The clause in the contract in this case 
excluding liability for such risk merely protected the carrier during the 
“phase nautique” of the carriage. It did not protect the carrier from liability 
during the “phase commerciale’”® of the carriage, this latter was the phase 
in which the damage occurred. It is on this point that the court of Appeal 
condemned the carrier. 

The Court distinctly held that the delay which was due to the “risque 
de l’air” was not the real cause of the damage; the damage was the direct 
result of the lack of ordinary foresight on the part of the pilot with respect 
to the preservation of the shipment of meat. This lack of foresight, the 
Court said, occurred in the “phase commerciale” of the carriage and against 
such lack of foresight the exemption in the contract did not apply. The Court 
further explained that after the pilot had landed at an intermediate point 
for reasons mentioned above and, knowing what an ordinary man should 
know, namely that if fresh meat is not protected by refrigeration for any 
length of time, it is bound to deteriorate, the carrier or his agent should 
have advised the consignor of this interruption of flight and ask for instruc- 
tions, it was the duty of the carrier or his agent to place the meat in the 
refrigeration system which was available at the point where the aircraft 
landed and interrupted its flight. The Court further asserted that, under 
established jurisprudence, this was not an exceptional duty imposed on 
carrier. 

It would appear, however, that the “established” jurisprudence does not 
place an absolute burden on the carrier in that respect but the obligation is 
commensurate with the inherent resistance of the merchandise to withstand 
climatic conditions, delay or other physical causes which may damage the 
cargo.® 

The Court of Appeal did not follow the Court of First Instance in its 
holding that the damage was due to the inherent vice of the shipment. The 
inherent vice in this case, if any, should be appreciated not under abnormal 
conditions but in a normal flight. It has been shown that a similar shipment 
of fresh meat, from the same consignor, shipped in a plane owned by the 
same company, from and to the same place, in an ordinary flight arrived in 
excellent condition.? 





4 Cour d’Appel d’Alger op. cit. 

5 For the purpose of elucidation “phase nautique” refers to acts pertaining 
to the conduct of the aircraft but when such acts relate to “the sending, preserva- 
tion and delivery of the merchandise” we are in the presence of “phase com- 
merciale” of the carriage. For further details thereon see: M. de Juglart: Traité 
Elementaire de Droit Aérien, Paris, 1952, p. 275. Lincoln H. Cha: The Air 
Carrier’s Liability . . . in Anglo-American, French. 

. 6 Cour d’Appel d’Aix Jan. 31st, 1952. Revue Frangaise de Droit Aérien 1952, 
p. 59. 

7 There are a number of other points raised in this case but in reviewing the 

case, the writer left them out for further consideration. 
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REVIEW OF NATIONAL AVIATION 
POLICY BY THE AIR COORDINATING 
COMMITTEE? 


STATEMENT OF ACCEPTANCE BY PRESIDENT 
DWIGHT D. EISENHOWER, MAY 26, 19542 


ECAUSE the last comprehensive review of United States Aviation 

policy was completed approximately six years ago,? current guidance 
is critically needed by the aviation industry, by government and by the 
public. 

On September 23, 1953, I requested that the Honorable Robert B. Murray, 
Jr., as Chairman of the Air Coordinating Committee, direct that committee 
to review and, for my consideration, make recommendations on United States 
aviation policy. The report was prepared with the help of appropriate repre- 
sentatives of the aviation industry, local governments and other groups 
directly concerned with aviation matters. The Committee has accomplished 
this task in a fashion that could make its report a milestone in the progress 
of American aviation. 

The report has been presented to me, and reflects this Administration’s 
central objective in this field —to strengthen American aviation. In order 
to carry out this broad policy, the Committee has made certain specific 
recommendations in such phases of aviation as air transport routes and 
subsidy, air cargo, airports and airways, aviation safety, mobilization plan- 
ning, and some aspects of aircraft manufacturing. In each case, the Com- 
mittee has been guided by the desire to promote the most effective govern- 
ment relationship with the civil aviation industry and to gain the greatest 
public benefit from every dollar of Government aid expended. 

I shall use this report as a guide in the future consideration of questions 
related to the subject of civil aviation and in making appropriate recom- 
mendations to Congress. The review is released for general distribution 
and information. 


INTRODUCTION 


The unique advantages of aviation are particularly well adapted to the 
needs of our times. The capabilities of the airplane permit us to surmount 
our geographical barriers and to measure intercontinental distances by 
hours. The airplane has become an essential instrument not alone for our 
economic development, but also for our defense needs and our position of 


world leadership. 
The role of aviation is dynamic. The versatility of the airplane is reflected 





1 Due to the length of the Review the only full texts set forth are the Intro- 
duction, the Sections on Air Transport and International Aviation and Federal- 
State-Local Relationships. 

2 White House Press Release, May 26, 1954. 

3 Survival in the Air Age, Jan. 1, 1948, See JRut. or Arn LAw & Com. 69 (1948) 
and National Aviation Policy, a Report of the Temporary Congressional Aviation 
Policy Board, March 1, 1948, See 15 Jrut. or AiR LAw & Com. 208 (1948). 
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in the many forms of activity which comprise our aviation industry. Com- 
mercial air transport services, personal flying, business and agricultural 
aviation — all have become essential parts of our modern, everyday way of 
life, The special importance of aviation for military purposes is known to 
all. However, this review does not include those aspects of aviation which 
are entirely military. 

The public interest requires that the benefits of air transportation in all 
its forms be widely available at low cost. It also requires the progressive 
development of new aviation services, taking maximum advantage of the 
technological progress of the aeronautical sciences. 

The American people have accepted the airplane as a primary means of 
travel, Within the space of one generation, aviation has become a major 
force in passenger transportation, and is rapidly developing a wholly new 
medium for the swift movement of cargo within our Nation and abroad. 
The phenomenal growth of public acceptance of aviation has built a major 
new industry to strengthen further our National economy. 

This year our scheduled airlines are flying in excess of 30 million passen- 
gers within the United States and its Territories, and almost 3 million to 
and from foreign countries. To provide today’s great scope and volume of 
services our airlines operate a fleet in excess of 1,400 modern transport 
planes. This is being expanded by the early delivery of more than 170 addi- 
tional planes. The assets of our commercial airlines in aircraft and support- 
ing facilities exceed $1 billion. To fly and maintain this fleet, and to provide 
the needed services to the public, our airlines require the efforts of more 
than 105,000 highly skilled persons. United in labor and management, they 
receive wages and salaries which account for the largest single share of the 
industry’s annual operating expense of more than $1 billion. 

Civilian air transportation is equally vital to our military capabilities. 
Its organization, its skilled personnel, its aircraft and supporting facilities 
all are ready to provide essential logistic support to our combat forces and 
to maintain the high speed transport required by a wartime industrial effort. 
More than 3800 of its most efficient aircraft have been earmarked and modi- 
fied for immediate world-wide military use if the need arises. 

Abroad, our international routes not only have provided arteries for our 
world commerce but also the tangible evidence that Americans at work are 
people of constructive achievement and good will. 

In determining policies appropriate to air transportation, it must be kept 
in mind that this is an industry affected with a public interest. The respon- 
sibility of the Government, however, is not to carve out some predetermined 
role for air transportation and then attempt to force the industry into such 
development. Rather, the Government must provide a general background 
of sound regulatory and promotional policies within which the industry 
itself will have the greatest possible opportunity for finding its own proper 
mission in competition with all other forms of transportation. 

Past Federal assistance has accelerated the development of this industry. 
However, we are now at the point where the industry in large measure is 
self-sufficient. The goal of Federal policies should at this time be directed to 
the development of economically healthy carriers, capable of financing with 
private resources their own continuing growth. 

If appropriately timed in relation to the industry’s stage of economic 
development, the orderly withdrawal of Federal assistance can actually 
represent an important force, leading to the long term strengthening of 
the industry. 

There is a large and important group of aircraft operators who live and 
provide air services in almost every community in the United States. This 
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group of more than a half million licensed pilots operates an active fleet of 
about 54,000 airplanes of all types and sizes. Equally important are the 
associated ground services and their personnel. This large segment of civil 
aviation is an essential part of our mobilization potential for civil and mili- 
tary defense. It has developed without direct financial assistance from the 
Federal Government. 

Private flying for sport or pleasure was once the predominant activity 
in general aviation. Significantly, this has been surpassed in importance by 
increasing use of the airplane in connection with industry, agriculture, and 
general business. 

The dynamic increase in business-owned and operated aircraft is an 
important post-war development. Today, approximately 6,000 business con- 
cerns in all fields of industry and commerce operate more than 11,000 air- 
craft. 

Today, the manufacture of aircraft, including engines and equipment, 
ranks among the biggest industries of our Nation. It is so vast, complex, 
and diversified that its true magnitude is not easily shown by available 
statistics. While this industry is now engaged predominantly in the pro- 
duction of military aircraft, its healthy development and that of civil aviation 
are closely related. 

The Government’s basic policies related to civil aviation have been re- 
viewed in the light of our National objectives. In some areas of interest, 
there is a need for further review. In stating these basic policies, detailed 
courses of action have not been emphasized. Many can be carried out within 
the framework of existing laws; in other cases, new legislation will be 
required. 

Looking ahead, the past is prologue. Aviation must continue expanding 
our air services and their supporting base to keep pace with our economic 
growth and our responsibilities as a principal world Nation. It must main- 
tain a hard-won leadership in the aeronautical sciences and assure a high 
level of productive capacity. For this great task, the resources and initiative 
of private enterprise are essential. 


AIR TRANSPORT 
Subsidy 


When the present airline subsidy program was started in 1938, air 
transportation was an infant industry. Safety and regularity were relatively 
poor. The scope of operations was small. Competitive impact on other forms 
of transportation was minor. In 1938, domestic air passenger traffic was 
only about five percent of the level of rail pullman traffic. The fleet of all 
domestic scheduled airlines consisted of only 260 planes, of which more than 
half were smaller than the DC-3. 

Moreover, the industry had recently gone through a period of consider- 
able instability, and its financial position was weak. The units comprising 
the air transportation systems were not sufficiently strong, nor was the 
public acceptance of air transportation sufficiently developed, to attract the 
financial support necessary to permit the rate of growth needed in the public 
interest. 

To meet this situation, Congress authorized a subsidy program of liberal 
concept. Under this program, subsidy could be provided to meet financial 
needs experienced by the carriers under “honest, economical and efficient 
management.” In effect, the Government indicated that it stood prepared to 
take on a major part of the economic risks normally borne by private man- 


agement. 
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Since 1938 the industry has made great technical and economic progress. 
Domestic air passenger traffic has expanded thirty-fold. From its original 
minor share of the first class travel market, it has now reached a level of 
about 85 percent in excess of rail pullman traffic. For some years, the largest 
airlines have outranked the largest railroads in gross passenger revenues. 
In view of this progress, it is appropriate to reconsider the subsidy concepts 
of 1938 in the light of the industry’s present position and future outlook. 

While air transportation is not yet fully developed, it surely can no 
longer be regarded as an “infant industry.” It has by now reached a stage 
of economic maturity where an adequate future rate of development is no 
longer primarily dependent upon federal subsidy assistance. Federal subsidy 
support is, of course, still required to supplement private resources to assure 
the provision of some particular services. In formulating sound future sub- 
sidy policy, it is necessary to recognize the different position of domestic 
and international operations. Domestically, a major part of the trunkline 
industry has shown its capability to operate without subsidy. Furthermore, 
with suitable strengthening of the industry’s route structure and organiza- 
tion, the basic economic potential now exists to permit a greater degree of 
self-sufficiency than has thus far been achieved. Internationally, special 
operational and other factors may require continued subsidy for some time 
to come. 

While recognizing the continued need for subsidy of some existing and 
some possible future services, the Federal Government should, at this time, 
move as rapidly as possible to terminate eligibility for subsidy for any seg- 
ments of the industry which are now, or can readily be made, self-sufficient. 


Basic Principles for Future Subsidy Policy. The national interest in 
promoting air transportation must take account of the parallel national 
interest in the adequacy and economic soundness of all forms of transporta- 
tion. This principle has assumed increasing importance as air transportation 
itself has grown in size and in competitive impact. In the long run, the public 
can best be assured of maximum economy and efficiency of the over-all 
transportation system if each form of transportation is required to compete 
with other forms on the basis of inherent service advantages and true 


economic costs. 


1. AIRLINE SUBSIDY POLICY Must BE PROPERLY RELATED TO OVER-ALL 
TRANSPORTATION OBJECTIVES. 


Duration. Subsidy limited to a temporary, developmental period can yield 
important benefits for the public interest, without long-term distortion of 
competitive relationships with other forms of transportation. During a 
developmental period, there can be justification for artificially sustaining 
prices at competitive levels, provided that such levels are reasonably related 
to attainable future costs. With few exceptions, present air services were 
authorized initially in the expectation that their subsidy need would, in fact, 
be of temporary nature. Where actual experience demonstrates that a given 
operation has no reasonable prospect for economic self-sufficiency in the 
foreseeable future, the Government must withdraw its support unless there 
are compelling public interest considerations to the contrary. 

In some cases (mainly in international operation) it may be necessary to 
continue subsidy for an indefinite period to preserve a service which is 
essential in the national interest, and which cannot be provided feasibly on 
a non-subsidized basis. However, in each case it must be very carefully 
considered, not only whether the service itself is sufficiently essential to 
justify indefinite federal support, but also whether the service can be 
rendered by other United States carriers with less or no subsidy. 
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2. IN KEEPING WITH OVER-ALL TRANSPORTATION OBJECTIVES, AIRLINE 
SUBSIDY SHOULD, SO FAR AS POSSIBLE, BE LIMITED TO STRICTLY TEMPORARY 
AID, DESIGNED TO DEVELOP NEEDED SERVICES WHICH COULD NOT PROGRESS 
AT AN ADEQUATE RATE WITHOUT FEDERAL SUPPORT. 


Just as surface transportation played a major role in the internal de- 
velopment of this country, aviation now links the United States to its out- 
lying territories to to the major economic and political centers of the free 
world with a system of swift, dependable transportation. The timesaving 
advantages of aviation are relatively greatest in the long over-water dis- 
tances of international transportation. The needs of commerce, foreign 
relations, the postal service, and defense attach a-high degree of national 
interest to the development and maintenance of adequate United States flag 
services on extensive international routes. 

The attainment of self-sufficiency will probably be retarded in inter- 
national operations for many reasons beyond the control of the industry or 
the government. It is particularly important therefore to keep international 
subsidy requirements as low as possible through the development of the most 
economic route pattern and the avoidance, or elimination where it now 
exists, of uneconomic competition between United States flag services. 


3. IT IS RECOGNIZED THAT FOREIGN COMPETITION AND OTHER SPECIAL 
FACTORS WILL PROBALY PROLONG THE PEROID DURING WHICH SUBSIDY WILL 
BE REQUIRED FOR INTERNATIONAL AIR TRANSPORTATION OPERATIONS. 


Every form of transportation involves services which have varying de- 
grees of economic strength. Normally, however, in forms of transportation 
where subsidy is not available, the carriers themselves support their un- 
profitable services through earnings derived on their profitable routes. This 
is consistent with the normal public utility concept in which the furnishing 
of needed, but unprofitable, service is part of the obligation assumed -by a 
carrier in exchange for the franchise it receives on its more profitable 
routes, | 

The Government’s main interest in subsidizing air transportation is to 
assure service adequate for the public and national interests rather than to 
preserve any individual carrier. Consequently, it would be unsound to provide 
subsidy indefinitely to support independent operations of uneconomical scope 
or character, if the service in question can be provided adequately, and 
without subsidy cost, as part of a stronger route system. 

The construction of route systems which combine strong and weak seg- 
ments will spread to the less matured areas of air transportation the benefits 
attained as the result of years of subsidy support in the more established 
markets. As a corollary to this policy, the economic strength of the more 
established markets must be preserved to help support less economical 
services, and must not be dissipated by the operation of excessive competitive 
service. 


4. WHERE THE PUBLIC INTEREST REQUIRES THE CONTINUED MAINTE- 
NANCE OF UNECONOMICAL SERVICES, INCREASED EMPHASIS SHOULD BE 
PLACED UPON THE INCLUSION OF SUCH OPERATIONS WITHIN ROUTE SYSTEMS 
THAT ARE CAPABLE OF ABSORBING THEIR COST WITHOUT SUBSIDY. 


Withdrawal of Subsidy Support. Under the Civil Aeronautics Act, a 
carrier remains potentially eligible for renewed subsidy even after it has 
achieved self-sufficiency, and has currently stopped receiving subsidy pay- 
ments. There is no sound reason why air transportation, any more than any 
other industry in the nation’s economy, should enjoy permanently the con- 
tingent protection against future loss that is afforded by this eligibility to 
seek resumed subsidy payment. Such protection is not conducive to maximum 
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vigor and economy of the industry’s management and may, in fact, retard 
the long-term progress of the industry. 

To ease the transition to a subsidy free status for air carriers, temporary 
financial relief including loans, loan guarantees, or other interim measures 
may be justified in lieu of outright subsidy grants to meet situations in 
which these carriers face temporary financial difficulties, and are unable to 
obtain private credit on reasonable terms. 


5. WHEN ANY CARRIER OR GROUP OF CARRIERS ACHIEVE THE BASIC 
CAPABILITY FOR SUSTAINED SELF-SUFFICIENCY, IT SHOULD BE REMOVED FROM 
THE PROTECTION OF SUBSIDY ELIGIBILITY. 


The Government must have sufficient flexibility to adjust its subsidy 
program to current conditions, and to withdraw subsidy support where it 
is no longer warranted in the national interest. The Government should not 
be obligated to furnish subsidy indefinitely merely because a route certificate 
remains in force. 

A substantial part of the existing domestic route pattern was automati- 
cally certificated in 1938, under the Grandfather Clause, without review of 
its economic justification. Conditions affecting a given route may prove in 
actual experience to be vastly different than originally contemplated when 
the certificate was first issued. The public use of the service may be very 
much lower, and subsidy cost much higher, than initially anticipated. A 
given route structure may prove less suited economically to more modern 
equipment. In international operations, foreign flag competition has in- 
creased substantially. For these or other reasons, actual operations may 
generate a subsidy cost that is disproportionate to the benefits, even though 
the subsidy support of the route may have seemed justified when first 
authorized. Under such circumstances, continuance of subsidy support would 
not be in the national interest. 

Equity to the carriers requires that this principle be applied in a reason- 
able and orderly manner. Subsidy support should not be withdrawn abruptly, 
or before a carrier has had a reasonable developmental period within which 
to demonstrate its ability to operate on a self-sufficient basis. 


6. THE EXISTENCE OF A ROUTE CERTIFICATE SHOULD NOT IN ITSELF 
OBLIGATE THE GOVERNMENT TO CONTINUE SUBSIDIZING A SERVICE, IF IT IS 
DETERMINED THAT THE CosT HAS BECOME DISPROPORTIONATE TO THE PUBLIC 
BENEFITS. 


The problem described in the preceeding paragraphs can be minimized 
in the future if the decision to authorize a route includes a limitation on the 
amount and duration of subsidy to be provided for such operation. It would 
thus be made clear that the route is considered justified, provided its cost 
to the Government does not exceed the specified amount. In the event that 
it becomes clearly impossible for the carrier to survive with that amount of 
subsidy, it would then be necessary to apply for reconsideration of the route 
certificate itself. That would provide the Government an opportunity to 
decide, on the basis of current conditions, whether the public interest in the 
route is sufficient to justify the higher level of subsidy cost. 


7. IN THE FUTURE, THE GOVERNMENT’S MAXIMUM COMMITMENT FOR 
SUBSIDIZING ANY NEW OR RENEWED ROUTE SHOULD BE LIMITED, BOTH AS TO 
AMOUNT AND DURATION, AT THE TIME THE ROUTE AUTHORIZATION IS 
GRANTED. IF IT BECOMES IMPOSSIBLE FOR A CARRIER, WITHIN ITS AUTHORIZED 
SUBSIDY, TO PROVIDE THE SERVICE FOR WHICH IT WAS CERTIFICATED, IT WOULD 
THEN BE NECESSARY FOR SUCH CARRIER TO SEEK RECONSIDERATION OF ITS 
ROUTE CERTIFICATE. 
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Legislation should provide a basis for a more effective budgetary review 
of this program by the President and the Congress. Such review should 
consider only the general level and direction oi the program, and should 
leave the Civil Aeronautics Board free to administer the authorized subsidy 
level in accordance with the quasi-judicial procedures oi the Civil Aeronau- 
tics Act. 

If such annual budgetary review were to result in year-to-year uncer- 
tainty regarding the subsidy available to each individual carrier, the conse- 
gent instability would adversely affect the carriers’ opportunity to strengthen 
their operations. The techniques for reconciling effective budgetary control 
with a reasonable stability of subsidy support need to be earefully explored. 

One possible method would be the administration of subsidies in the 
form of fixed-term contracts, in which the Board would specify the maximum 
amount of the Government’s subsidy commitments. The President and the 
Congress, could then control, through the normal budgetary process, the total 
level of contractual authority to the Board. 


8. LEGISLATION SHOULD PROVIDE A BASIS FOR THE MORE EFFECTIVE 
CONTROL BY THE PRESIDENT AND THE CONGRESS OF THE AGGREGATE LEVEL 
OF SUBSIDY, WHILE AT THE SAME TIME ASSURING INDIVIDUAL CARRIERS OF 
REASONABLE STABILITY OF SUBSIDY SUPPORT DURING THEIR PERIOD OF SUBSIDY 


ELIGIBILITY. 


The present time is appropriate for the adoption of a positive program 
for the orderly transition of the domestic industry to a self-sufficient basis. 
There are a number of factors which support this conclusion. Reference 
has already been made to the phenomenal growth and economic development 
achieved by this industry under the promotional programs which have been 
in effect for the past 16 years. There has been a sufficient period of actual 
operating experience to point up the underlying economic characteristics 
of air transportation, and to determine the types of adjustments that are 
needed to secure the maximum economic strength in the system. 

We believe that reduction of subsidy assistance at this time will provide 
the most effective stimulus for the type of industry adjustments and operat- 
ing economies which are needed to strengthen the air transport system. 
Many of the actions which are required, such as mergers between carriers, 
must be accomplished by the carriers themselves. So long as subsidy protec- 
tion is available to the industry, it will have a dampening effect on industry 
incentive to take needed corrective measures. 


9. SCHEDULES SHOULD IMMEDIATELY BE ESTABLISHED FOR THE ORDERLY 
REDUCTION, AND WITHDRAWAL WHERE APPROPRIATE, OF DOMESTIC AIR CAR- 
RIER SUBSIDY SUPPORT. 


Routes 


When the Civil Aeronautics Act of 1938 was adopted the primary interest 
of both government and industry was to establish air transportation as an 
accepted part of the Nation’s transportation system. In subsequent years 
the industry has grown in response to the public needs and developed the 
potential of air transportation markets. This development has been assisted 
by substantial subsidy support from the Government. Now that long-haul 
air traffic is capable of sustaining self-sufficient airline operations, it is 
appropriate to review the industry’s present status and to adopt route policies 
consistent with its further development. 


General Standards for the Development of Air Route Patterns: A car- 
rier’s route structure and the amount and type of competition it faces are 
important factors determining its economic health, potential growth, and 
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its hope for ultimate self-sufficiency. The most excellent of managements 
operating the most superior equipment cannot create revenues or develop- 
ment of traffic beyond the inherent capacities of the system certificated to it. 

While progress has been made in bringing about stronger domestic route 
systems through the collective action of government and industry, further 
improvement is necessary. Under present air route patterns, it is clear that 
certain carriers cannot be expected to move further along the road to self- 
sufficiency, or aggressively to promote the development and expansion of air 
transportation in the markets they serve. Their handicap in terms of finan- 
cial strength, the productivity of their routes, and the cost at which they 
can operate is too great. 

In air transportation—granting efficient management—the volume of 
traffic, the average distance between stops, the length of the total trip, and 
the density of the traffic routes are the important factors affecting unit 
costs. Only an industry composed of reasonably strong systems can provide 
the benefits of effective competition. 


1. IT SHOULD BE THE CONTINUING POLICY OF THE CIVIL AERONAUTICS 
BOARD TO ADJUST AND DEVELOP AIR ROUTES WITH THE OBJECTIVE OF ACHIEV- 
ING A SELF-SUFFICIENT AIR TRANSPORTATION SYSTEM MADE UP OF UNITS 
SUFFICIENT IN ECONOMIC STRENGTH TO MEET PRESENT NATIONAL NEEDS 
AND BE PREPARED FOR SOUND GROWTH AND MODERNIZATION. 


Long-range, modern aircraft not only permit the extension of high 
speed, nonstop operations, connecting points increasingly distant, but their 
proper exploitation requires the support of terminals generating long-range 
high load factor operations. Consequently, the technological demands of the 
aircraft available at any given time are factors in shaping effective route 
patterns and may for some future period require adjustments of existing 
route authorizations to permit the maximum benefits to commerce, industry, 
and the national defense at the lowest practicable costs. 

With primary reference to domestic operations, the facilitation of high 
speed, long-range nonstop operations must of course not be accomplished 
at the cost of neglect or substantial impairment of services to intermediate 
points. There is no one solution to the problem of how best to provide area 
air transportation service, no obvious or immediately applicable formula. The 
final system may require many separate steps for its accomplishment, in- 
cluding the development of appropriate aircraft for short-haul operations. 
It is recognized that the solution will in some circumstances require that 
long-haul trunkline carriers be assigned responsibility for providing services 
to additional intermediate points, and that they must be required to meet 
their responsibility for maintaining adequate service to all certificated 
points. In other cases, however, the solution may be service by self-sufficient 
area carriers. It is therefore necessary for the industry and the CAB to 
judiciously evolve the best means of assuring adequate service to small 
terminals and metropolitan centers. 


2. AIR ROUTE PATTERN DEVELOPMENT MUST TAKE INTO CONSIDERATION 
THE ADVANTAGES REPRESENTED BY CONTINUED TECHNOLOGICAL PROGRESS IN 
THE FIELD OF AIRCRAFT DESIGN AND PERFORMANCE. 


Domestic Trunk Airlines: At present, statistics of the CAB indicate 
that the bulk of the trunkline industry is operating without direct Federal 
subsidy. In 1953, direct subsidy was provided to only the three smallest 
trunklines, which accounted for less than 5 percent of total trunkline 
traffic. In terms of its inherent economic characteristics, air transportation 
of trunkline nature has at this time the basic economic strength to permit 
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sustained self-sufficiency. As now organized, however, the industry is not 
in a position to take full advantage of this inherent strength. 

One of the main problems stems from the size and route patterns of the 
smallest trunklines, and some of the medium-sized lines. Efficient airline 
operation requires a route system of adequate size and traffic density to 
permit effective utilization of modern high-speed, high-capacity equipment. 
Significantly, the smaller trunklines have been dependent upon subsidy 
during their entire history of operation. Others, while presently operating 
on service rates, would have difficulty in sustaining such operations under 
adverse economic conditions without subsidy assistance. The most effective 
solution for these carriers can be found through their merger into larger 
and economically stronger systems. 

The Civil Aeronautics Board should encourage the development of suit- 
able combinations of such carriers which would result in a smaller number 
of systems, capable of self-sustained operations under adverse economic 
conditions. Even though the number of carriers were thus reduced, the 
greater strength resulting from merged operations would actually increase 
the keenness of competition within the industry. 


38. PLANS SHOULD BE DEVELOPED FOR CONSOLIDATION OF TRUNKLINES 
INTO A MORE LIMITED NUMBER OF SYSTEMS, CAPABLE OF SELF-SUFFICIENT 
OPERATION WHILE CARRYING THEIR FAIR SHARE OF UNECONOMICAL AND 
DEVELOPMENTAL SERVICE. 


The present trunkline route pattern is highly competitive. While it is 
important to have enough competition to assure the aggressive promotion 
of services needed by the public, there is a point of diminishing returns, 
beyond which competition can be self-defeating. Healthy, financially inde- 
pendent carriers can provide the public with better service —and more 
effective competition — than a larger number of marginal carriers. 

For the long-term economic stability of the industry, efforts should be 
made by the carriers and the Government to determine and correct any clear 
cases of uneconomical duplication of service. In the consideration of new 
route applications, particular care should be taken to avoid further duplica- 
tion of service in the absence of proven substantial public need. 


4. THE OPERATION OF UNECONOMIC COMPETITIVE SERVICES SHOULD BE 
AVOIDED OR ELIMINATED. 


Positive action, within the framework of sound route policies, can place 
the trunkline system in a position where further subsidy support should no 
longer be necessary. The Government should give all possible encouragement 
and assistance along these lines, while making it very clear that the industry 
itself has a primary responsibility for taking needed corrective action. In 
keeping with the general principles set forth previously, the Government 
should expedite the route adjustment program, in the light of the schedule 
to be established for the orderly withdrawal of subsidy eligibility from 
trunkline operations. 

5. THE PROGRAM OF ROUTE ADJUSTMENTS AND MERGERS SHOULD BE 


EXPEDITED IN THE LIGHT OF THE SCHEDULE TO BE ESTABLISHED FOR THE 
ORDERLY WITHDRAWAL OF SUBSIDY FROM TRUNKLINES. 


Local Service Airlines: The pattern of local air service was established 
on an experimental basis, principally in the period immediately following 
World War II. Almost all of the local services have now been in operation 
for four years or longer; one has been in operation for approximately eight 
years. During this period, approximately $100 million in subsidy has already 
been provided for the support of these operations. 
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While there is considerable variation among individual local service 
carriers, and some have a significantly better record than the industry aver- 
age, the economic experience of such operations has in general failed to live 
up to original expectations. Many of the feeder carriers have shown only 
limited progress toward self-sufficiency. For the feeder segment as a whole, 
subsidies in recent years have represented roughly half of total operating 


revenues. 

The basic economic problem of local service operations stems from the 
underlying character of their routes, which generally have low traffic density, 
and involve short-haul operations, with high operating costs and a difficult 
competitive problem in relation to surface transportation. Various steps can 
be taken to improve the economic position of local service operations. In 
particular, routes should be promptly amended to eliminate points which 
have demonstrated an inadequate traffic potential to justify scheduled air 
service. There may also be some opportunities to develop improved route 
systems through mergers between local carriers, or between local and trunk 
carriers. The carriers and the Government should give immediate attention 
to corrctive action along these lines. 

With such adjustments, the carriers should be required to meet a definite 
schedule for an orderly, phased reduction and eventual elimination of subsidy 
support. In the absence of exceptional circumstances, if any local service 
carrier does not continue to make significant progress toward self-sufficiency, 
in accordance with such schedule, such carrier’s operating authority should 
be terminated. In such case, provision should be made for the continuation 
of such portions of the service formerly provided by it as are clearly required 
to meet the public need, through transfer to another carrier capable of 
providing the service without cost or at substantially reduced cost to the 
Government. Increasing emphasis should be placed upon the responsibility 
of carriers possessing strong routes to provide needed service on weak 
routes. 

Such termination of the certificate authorization of a carrier should be 
accomplished in an orderly manner, and with provision by the Government 
for the reasonable costs necessarily incident thereto under honest, economical 


and efficient management. 


6. THE ROUTE STRUCTURES AND CERTIFICATES OF THE VARIOUS LOCAL 
SERVICE CARRIERS SHOULD BE ADJUSTED TO PROVIDE THE MAXIMUM OPPOR- 
TUNITY TO IMPROVE THEIR ECONOMIC POSITION, WITHIN THE GENERAL SCOPE 
OF THEIR INTENDED TYPE OF OPERATION. WHERE CONTINUED AND SIGNIFICANT 
PROGRESS TOWARDS SELF-SUFFICIENCY IS NOT DEMONSTRATED BY A LOCAL 
SERVICE CARRIER, ITS OPERATING AUTHORITY SHOULD BE TERMINATED IN AN 
ORDERLY FASHION. TO THE EXTENT THAT THE SERVICES FORMERLY PRo- 
VIDED BY IT ARE CLEARLY REQUIRED TO MEET A PUBLIC NEED, SUCH SERVICES 
SHOULD BE FURNISHED BY ANOTHER CARRIER CAPABLE OF PROVIDING THE 
SERVICE WITHOUT COST OR AT SUBSTANTIALLY REDUCED COST TO THE GOV- 
ERNMENT. THE PROGRAM OF ROUTE ADJUSTMENTS SHOULD BE EXPEDITED 
IN THE LIGHT OF THE SCHEDULE TO BE ESTABLISHED FOR AN ORDERLY PHASED 
REDUCTON AND EVENTUAL ELIMINATION OF SUBSIDY SUPPORT FOR THE LOCAL 


SERVICE CARRIERS. 


Overseas and International Airlines: Services to and within the terri- 
tories should be carefully reviewed to eliminate uneconomic duplicate service. 
This review should also determine whether the economics of territorial air 
transportation can be improved, and the service better adapted to the needs 
of the territories and Continental United States, by consolidation of indi- 


vidual units into stronger systems. 
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The President and the Civil Aeronautics Board have an opportunity to 
perform such a review in pending proceedings embracing service between 
the Continental United States and its territories and within such territories. 


7. BECAUSE OF THE DISTANCES INVOLVED AND LACK OF ADEQUATE HIGH 
SPEED SURFACE TRANSPORTATION, UNITED STATES TERRITORIES ARE DEPEND- 
ENT UPON AIR TRANSPORTATION FOR RAPID COMMUNICATION, BUT IN MANY 
INSTANCES ARE UNABLE TO SUPPORT SELF-SUFFICIENT AIR TRANSPORT 
OPERATIONS. UNDER THESE CIRCUMSTANCES, UNECONOMIC DUPLICATION IN 
SERVICES MUST BE AVOIDED OR ELIMINATED, 


The broad national interest aspects of United States policy in the estab- 
lishment and extension of international routes of U.S. flag carriers neces- 
sarily influence route decisions in this area. Service by a U.S. flag carrier 
on a certain route may be justified on one or more of the various factors 
which constitute the national interest, and may not be self-supporting. 

In large part, the present international route pattern was established 
in the early postwar peroid, at a time when there was relatively little experi- 
ence with the economic characteristics of international air service. At that 
time, it was not generally expected that foreign flag operations would 
provide the degree of competition which has actually developed. It was 
therefore thought necessary to certificate competitive U.S. flag operations 
for the purpose of assuring adequate attention to the needs of the traveling 
public, and development of efficient and economical service. 


Actual financial experience of international operations has proved to be 
considerably less favorable than was originally anticipated. In all areas, the 
intensity and effectiveness of competition has greatly increased. On some 
routes, traffic has not developed sufficiently to support economical frequency 
or load factors. 

As a general policy, it is desirable in the public interest that competition 
between U.S. flag carriers be maintained in areas where traffic is sufficiently 
dense so that competition can be economically supported. However, where 
such is not the case, it is difficult to justify subsidy expenditure in terms of 
the public benefits to be derived. Under the present pattern of U.S. flag 
international operations, no general improvement in the dependence on sub- 
sidy support is anticipated in the foreseeable future. In view of this fact, 
and the continuing increase in the effectiveness of foreign competition, it is 
necessary at this time and continuously to review most critically the justifi- 
cation for maintaining the present pattern of competition between U.S. 
carriers on international routes. 


8. NATIONAL INTEREST FACTORS THAT MANY INTERNATIONAL ROUTES 
BE MAINTAINED, DESPITE SUBSIDY REQUIREMENTS. ROUTE DECISIONS IN THIS 
AREA SHOULD RECOGNIZE THE NECESSITY OF AVOIDING OR ELIMINATING 
UNECONOMIC DUPLICATION OF SERVICE BETWEEN UNITED STATES CARRIERS. 


Helicopter Services: At present, approximately $2.5 million annually is 
being spent for the support of three experimental helicopter services. At 
the present stage of helicopter development, the subsidy cost is high in 
relation to the amount of service provided the Postal Service and the public. 
It is hoped that subsidy cost can be reduced in the future when new types 
of transport helicopters (now being developed for the military) become 
available for commercial operation. 

It is desirable at this time to continue a limited experimental program 
of helicopter services. However, it would be premature and unnecessarily 
costly at this stage of helicopter development to expand helicopter services 
on a subsidized basis. 
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9. A LIMITED SUBSIDIZED EXPERIMENTAL PROGRAM FOR THE PURPOSE OF 
DEVELOPING OPERATIONAL EXPERIENCE IN THE PROVISION OF COMMERCIAL 
HELICOPTER SERVICES SHOULD BE CONTINUED. OTHER FUTURE TECHNOLOGI- 
CAL DEVELOPMENTS SIMILARLY MAY JUSTIFY A LIMITED SUBSIDY DEVELOP- 
MENT PERIOD IN THE NATIONAL INTEREST. 


Government Use of Air Services 


The Federal Government is the nation’s largest single user of trans- 
portation. Its agencies should be governed by sound principles of traffic and 
supply management including the acceptance and use of air transportation. 

While some government agencies, particularly the Post Office and the 
military services are making extensive use of commercial air services, all 
agencies should take increased advantage of the benefits they afford. They 
should be responsive to better service when it is made available by the 
airlines and should purchase airlift as a routine matter when it is advan- 
tageous in the conduct of government business. 


1. THE AGENCIES AND DEPARTMENTS OF THE FEDERAL GOVERNMENT 
SHOULD REVIEW CONTINUOUSLY THEIR PROCUREMENT, DISTRIBUTION AND 
TRANSPORTATION POLICIES AND PROCEDURES TO ENABLE THE GOVERNMENT 
TO OBTAIN THE ECONOMIC ADVANTAGES OF RELIABLE AIR TRANSPORTATION 
SERVICE AS IT IS MADE AVAILABLE. GOVERNMENT AGENCIES AND DEPART- 
MENTS SHOULD LEAD, NoT FOLLOW, IN THE GENERAL ACCEPTANCE OF AIR 
TRANSPORT AS A COMMON OR ROUTINE METHOD OF TRANSPORTATION. 


2. WHEREVER POSSIBLE, GOVERNMENT TRAVEL ABROAD ON COMMERCIAL 
PLANES SHOULD BE ON UNITED STATES FLAG CARRIERS. 


For long-range mobilization planning purposes, there is virtually an un- 
limited requirement for the expansion of transport air power. The pro- 
grammed expansion of military air transport is, however, limited by 
appropriations, and over-all military plans for their expenditure. It is not 
in the public interest to buy and place in storage a huge fleet of military 
transport aircraft in anticipation of an emergency. 

The Department of Defense can and should continue planning the extent 
to which its wartime requirements must be met by military air carriers 
and to what extent the remaining requirements will be met by commercial 


air carriers. 


3. IN DETERMINING THE EXTENT TO WHICH CIiviL AIR TRANSPORTATION 
WILL BE USED IN MEETING MILITARY PEACETIME AND WARTIME AIRLIFT RE- 
QUIREMENTS, THE DEPARTMENT OF DEFENSE SHOULD CONTINUE ITS POLICY 
NOT TO ENGAGE IN COMPETITION WITH PRIVATE INDUSTRY, AND TO SUPPORT 
THE EXPANSION OF THE NATION’S CIVIL AIRLIFT CAPABILITY ON AN ECONOMI- 


CALLY SOUND BASIS. 


We believe the government shipper should be governed generally by the 
same traffic management criteria that govern a commercial enterprise when 
selecting a commercial carrier, recognizing, of course, that a government 
agency must often base its decision on factors in addition to business 
economies, Other factors being equal, government traffic should be equitably 
distributed among these carriers who are willing, able and legally author- 
ized to perform the service required. The Government should, to the greatest 
extent practicable, adjust its use of air transportation so as to use existing 
unutilized capacity of United States air carriers. 

The Government, like the private shipper, is entitled to obtain from the 
transportation industry a recognition of the transportation cost economies 
that result from large volume shipments. But no large volume consumer of 
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transportation, private or Government, should be permitted to use its eco- 
nomic bargaining potential to generate unfair or destructive competitive 
practices within the transportation industry. Similarly, carriers should not 
be free to adjust their rates indiscriminately without regard for their operat- 
ing costs or the public interest which they serve. 


4. GOVERNMENT AGENCIES WILL NOT USE THEIR ECONOMIC POWER TO 
EXACT UNWARRANTED PRICE CONCESSIONS FROM COMMERCIAL AIR CARRIERS. 
IT IS MANDATORY THAT OUR REGULATORY AGENCIES EXERCISE THEIR Eco- 
NOMIC CONTROLS IN A MANNER NECESSARY TO SAFEGUARD THE INTEREST OF 
SHIPPERS, FAIR ECONOMIC TREATMENT OF THE CARRIERS, AND THE OVER-ALL 
NATIONAL INTEREST IN SOUND AIR TRANSPORT DEVELOPMENT. 


Non-Scheduled Airline Operations* 


Section 416 of the Civil Aeronautics Act authorizes the CAB to exempt 
air carriers from economic provisions of the Act, including the requirement 
to obtain a certificate of public convenience and necessity. Such exemption 
may be established upon a finding by the Board that the enforcement of the 
Act’s economic provisions would “be an undue burden on such air carrier or 
class of air carriers by reason of the limited extent of, or unusual circum- 
stances affecting, the operations of such air carrier or class of air carriers.” 
Shortly after the Act took effect in 1938, the Board issued a general exemp- 
tion order covering air transport services of a non-scheduled nature. When 
this order was first issued, the exempted transport services were “‘non-sched- 
uled” in the literal sense of the word. They consisted mainly of occasional 
aerial taxi flights conducted by fixed base operators, using small aircraft. 

Following World War II, there has been a drastic change in the scope 
and character of operations conducted under the “non-scheduled” exemption 
order. This change has come about mainly in connection with the develop- 
ment of the “large irregular” carriers — that is, those operating planes of 
transport size. Two principal types of service are provided by the large 
irregular carriers: (1) plane-load charter services in either contract or 
common carrier operations; and (2) air coach service, provided to the gen- 
eral public on an individual passenger basis. The air coach services have been 
operated mainly along a few principal routes, with varying degrees of 
regularity. The most controversial issues in connection with the exemption 
order have arisen in connection with this route-type operation. 

Exempted from the normal requirement for specific route certificates, 
the irregular carriers’ operations depart from the “controlled entry” prin- 
ciple of the Civil Aeronautics Act. A basic policy issue, therefore, is whether 
this principle of controlled entry remains sound for the air transportation 
industry at this time, and if so, how it should be applied to the type of 
operation conducted by the irregular carriers. 


Regulatory Control over Entry into Air Transportation: The Civil Aero- 
nautics Act was passed after a period of considerable instability within the 
air transport industry. One of its primary purposes was to establish a basis 
for the industry’s orderly development, within a framework of Federal 
regulation. The affirmative intent of the Act was to establish a pattern of 
controlled entry in this field, with new services to be authorized only upon 
a finding by the CAB that they are required by the “public convenience and 
necessity.” 

The principle of controlled entry is widely applied in other forms of 
transportation, as well as in other types of public utilities. In all of these 
fields, as in air transportation, it has been found that the public interest 
requires a pattern of regulatory control, to assure the maintenance of sound 





*The Civil Aeronautics Board abstained from participation in this paper 
because of direct applicability to cases now before it. 
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economic conditions, capable of supporting on a stable basis an adequate 
level of essential public service. 

Like other forms of transportation, air transportation is characterized 
by a wide variation in the profitability of individual routes and stations. 
Some routes are capable of supporting profitable operations; other routes 
are marginal; and still others are inherently unprofitable. In keeping with 
the normal public utility concept, certificated carriers have a statutory 
obligation to maintain all authorized services needed by the public on both 
strong and weak routes. Carriers cannot abandon service without govern- 
mental approval, and they can be compelled to expand service where needed. 
If carriers are to provide the full scale of service needed by the public with 
minimum reliance on Federal subsidy, they must be able to earn sufficient 
profits on strong routes to offset losses on weak routes. 

This basic obligation to maintain service can be meaningfully enforced 
only if entry into the business is controlled. It would be unrealistic to force 
a given carrier to continue serving all of its points (including the unprofit- 
able ones) if at any time it could be subjected to competition by a new car- 
rier entirely free to serve only profitable points. Under such circumstances 
carriers would naturally tend to concentrate their operations on profitable 
routes with a consequent decline in the quality and volume of service on more 
marginal routes. The broad national interest in having adequate air trans- 
port service, wherever needed, would inevitably suffer under such a situation. 

For the above reasons, it would be unsound to have a completely unre- 
stricted right of entry in air transportation; it would be both unsound and 
inequitable to maintain a dual regulatory standard, in which some carriers 
are required to adhere to certificated obligations, while others carriers are 
free to provide competitive service without such obligations. 

Federal subsidy policies for the development of civil air transportation 
further emphasize the importance of controlling entry into the business. 
Only by maintaining sound economic conditions within the industry can the 
Government discharge its public obligation to minimize subsidy expendi- 
tures. 


1. THE INTENT OF THE CIVIL AERONAUTICS ACT, TO ESTABLISH A PAT- 
TERN OF CONTROLLED ENTRY WITH REGARD TO COMMON CARRIER AIR TRANS- 
PORTATION, IS STILL SOUND. 


Exemption Authority: While the Civil Aeronautics Act provides in 
Section 416 a basis for exempting operations from certain provisions of the 
Act, it is clear from the language of this section itself that this exemption 
authority was intended to meet special situations, and not to serve as the 
basis for a large scale departure from the “controlled entry” principle. Thus, 
that section refers to situations of “limited extent” or “unusual circum- 
stances” where an “undue burden” would result from the normal enforcement 
of the Act’s economic provisions. This exemption authority should not be 
used to authorize non-certificated operations of significant scope, particularly 
where such operations are competitive in nature with services authorized 
under regular route certificates. 

It is unnecessary to resort to the exemption authority merely because a 
given operation represents a new type of service, or one which is small or 
experimental. Such services can be adequately handled through the normal 
certification process, as evidenced by the temporary, experimental route 
authorizations actually granted by the Board for local service operations, 
all-cargo routes, a “packaged tour” operation, and helicopter services. It is 
significant to note, in this connection, that many of these certificated services 
are much smaller in scope than are some of the operations now being con- 
ducted on a non-certificated basis under the “non-scheduled” exemption 
order. 
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2. THE EXEMPTION AUTHORITY OF SECTION 416 OF THE CIviL AERO- 
NAUTICS ACT SHOULD BE USED ONLY AS THE BASIS FOR ANY SIGNIFICANT 
DEPARTURE FROM THE CONTROLLED ENTRY PRINCIPLE. 


The aerial taxi services originally covered by the 1938 exemption order 
were literally non-scheduled, and truly supplemental to the regularly certifi- 
cated route system. The concept of “non-scheduled” lost its real significance, 
however, when it was applied after the war to large-plane operations, avail- 
able to the general public on an individual passenger basis. The basic need 
in this general passenger market is for reliable service, operated on con- 
venient schedules, and maintained at an adequate level in off-peak as well as 
peak periods. A non-scheduled service (entirely devoid of regularity) is not 
suited to the maximum convenience of the traveling public in the individual 
passenger market. Moreover, from the standpoint of the operator, a non- 
scheduled service in this market would involve economic difficulties, because 
of the problem of generating plane-loads of individual passengers at points 
served only sporadically. 

Most of the route-type non-certificated carriers have come as close to a 
pattern of regularity as could be accomplished within the terms of the 
CAB’s exemption order and some have gone beyond that point. The economic 
pressure to operate with some degree of regularity has, of course, given rise 
to serious regulatory difficulty in defining and enforcing a meaningful stand- 
ard of non-scheduled service. 

One further point should be noted. Even though an individual carrier 
were to rotate his operations among several routes so as to remain non- 
scheduled on any one of them, there could still be an overall pattern of regu- 
larity for the non-certificated group as a whole. In terms of the total impact 
on the air transport system, this cumulative pattern of regularity is at least 
as important as the question of whether the individual carriers are respec- 
tively staying within the regulatory definition of “non-scheduled.” 

In view of the above considerations, it appears that the concept of “non- 
scheduled” does not provide an appropriate basis for exempting from normal 
economic regulation the route-type operations of the large irregular carriers. 
Further attempts to de-limit the non-scheduled concept by tightening the 
standards of allowable frequency of service seem unlikely to solve the basic 
underlying problem. Instead, the Government should adopt a firm policy 
against any general exemption status for common carrier transportation 
provided to individually ticketed passengers on large transport planes. 


8. THE CONCEPT OF NON-SCHEDULED SERVICES DOES NOT PROVIDE A 
MEANINGFUL BASIS FOR EXEMPTING ROUTE-TYPE PASSENGER SERVICES FROM 
THE NORMAL CERTIFICATION REQUIREMENT. IN THE FUTURE, THERE SHOULD 
BE NO GENERAL USE OF THE EXEMPTION AUTHORITY AS A BASIS FOR AUTHOR- 
IZING COMMON CARRIER TRANSPORTATION TO INDIVIDUALLY TICKETED 
PASSENGERS ON LARGE TRANSPORT PLANES. 


Future Role of Irregular Carriers: Some operations of large irregular 
carriers, such as bona fide charter and contract operations, can and do pro- 
vide services which are supplemental to those authorized by regular route 
certificates. This is a specialized market, the needs of which can best be met 
by a flexible type of service free to operate without reference to fixed routes 
or schedules, 

There appears to be a valid role which the irregular carriers can fill in 
this specialized market. It is appropriate for the government to encourage 
the development of this specialized market not only to meet the normal 
peacetime needs for such service, but also because of the potential defense 
value which can be derived from such flexible supplemental airlift capacity not 
committed to any fixed services. It will be important to establish regulatory 
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standards which will assure that irregular operators remain in the area 
of operation where they can provide a service supplemental to that author- 
ized under regular route certificates. 

To encourage sound economic conditions within this segment of the 
industry it is desirable to establish some form of specific certification 
process covering the operations of the large irregular carriers. Such a 
certification procedure will provide an opportunity for the CAB to pass 
upon the fitness of prospective irregular operators in terms of their ability 
to provide safe and financialiy responsible operations, and to pass upon the 
public need and justification of their proposed services. Prospective irregu- 
lar operators should be required to demonstrate adequate financing, the 
availability of suitable experienced personnel, and other characteristics 
normally reviewed by the CAB in determining “fitness, willingness and 
ability” of applicants. 

The very nature of the specialized market for irregular type airlift 
requires that any certification arrangement in this field provide the greatest 
possible flexibility in terms of areas to be served. Accordingly it will be 
desirable to adopt a basically new type of certificate which would assure the 
carriers an essential degree of flexibility of geographical coverage. 

In international, as in domestic operations, there is a valid role which 
can be filled by truly charter services. However, special problems will have 
to be explored in this field with regard to defining the scope and character 
of such services, and the manner in which international traffic rights cover- 
ing such services should be exchanged. It must be recognized that any rights 
obtained for United States operators may have to be accompanied by the 
grant of reciprocal rights to foreign charter operators. 

Under the present Act, the CAB has economic regulatory jurisdiction 
only with respect to common carrier services. Accordingly, contract carrier 
operations can now be conducted without any CAB regulation as to the 
extent or character of service, rates charged, or other economic aspects of 
operation. 

In the charter field, the line of demarcation between common and contract 
carriage is not always clear-cut. For reasons stated above, it appears desir- 
able to retain economic regulatory control over charter operations, and 
accordingly it is reeommended that the Act be amended to extend the Board’s 
economic authority so as to cover contract carriers. 


4. THOSE OPERATIONS OF THE LARGE IRREGULAR CARRIERS WHICH REP- 
RESENT A SUPPLEMENTARY TYPE OF SERVICE, SUCH AS BONA FIDE CHARTER 
AND CONTRACT OPERATIONS, SHOULD BE ENCOURAGED. A NEW TYPE OF CER- 
TIFICATE SHOULD BE DEVELOPED FOR SUCH OPERATIONS, PROVIDING SUITABLE 
FLEXIBILITY IN TERMS OF AREAS TO BE SERVED. 


5. IRREGULAR OPERATIONS NOW CONDUCTED WITH SMALL AIRCRAFT 
PRESENT NO SERIOUS REGULATORY PROBLEM UNDER THEIR PRESENT EXEMP- 
TION STATUS AND THERE APPEARS TO BE NO NEED FOR CHANGING THIS 
STATUS. 


Movement of Mail by Air 


The United States has provided scheduled air mail service to the public 
for more than thirty-five years. It began with the Government operating its 
own equipment and was continued by the Post Office Department until civilian 
firms became convinced that it was sufficiently practical to warrant private 
investment and operation. Air mail was the foundation on which we built our 
basic commercial air transport system. 

Domestic postage rates on air mail have been changed fourteen times 
with a view to making an attractive postage rate to the patrons of the 
service consistent with the facilities available and costs incurred. 
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The Post Office Department recently started an experimental program 
of transporting first-class surface mail by air in an effort to improve its 
service to the mailing public. This is done where there is prospect of im- 
proving efficiency of mail service without appreciable increase in trans- 
portation costs. 

The United States has in general followed the practice of routing inter- 
national mail on the most expeditious schedules available, including both 
schedules of United States air carriers and foreign air carriers of countries 
following the same policy. Foreign airlines are paid for the carriage of - 
United States mail at rates established by the Universal Postal Union. 


1. THE UNITED STATES SHOULD CONTINUE TO ENCOURAGE AND DEVELOP 
THE FULLEST POTENTIAL USE OF THE AIR MAIL SERVICE AND AIR PARCEL 
Post, BOTH DOMESTICALLY AND INTERNATIONALLY, WHEN MAIL CAN BE 
ADVANCED TO THE ULTIMATE PATRON BY AIR SERVICE WITHOUT UNDUE COST 
INCREASE. A BASIC OBJECTIVE IS TO MAKE MAXIMUM BENEFITS OF THIS 
EXPEDITED SERVICE AVAILABLE TO ALL POSTAL PATRONS. 


2. THE UNITED STATES SHOULD FULLY IMPLEMENT THE INTENT OF 
REORGANIZATION PLAN No. 10 TO ASSURE THE EXCLUSION OF ALL ELEMENTS 
OF SUBSIDY FROM COMPENSATION PAID TO AIR CARRIERS FOR THE TRANS- 
PORTATION OF MAIL BY AIR. SERVICE MAIL RATES SHOULD BE ESTABLISHED 
ON PRINCIPLES OF FAIR AND REASONABLE COMPENSATION FOR THE SERVICES 
PERFORMED WHICH WILL TAKE ACCOUNT OF ALL PERTINENT FACTORS AND 
RECOGNIZING ANY DIFFERENCES IN COST OR CHARACTER OF SERVICE, WILL 
BEAR A PROPER RELATIONSHIP TO THE CHARGES EXISTING FOR OTHER FORMS 
OF TRAFFIC. 


38. THE POST OFFICE DEPARTMENT SHOULD CONTINUE A PROGRAM FOR 
EXPERIMENTING WITH THE TRANSPORTATION OF FIRST CLASS MAIL BY AIR 
INSOFAR AS IT IS DETERMINED BY THE POST OFFICE DEPARTMENT TO BE 
ECONOMICALLY JUSTIFIED AT RATES PRESCRIBED BY THE CIVIL AERONAUTICS 
BOARD. 


4. THE UNITED STATES POSTAL AUTHORITIES WILL CONTINUE THE EXIST- 
ING PRACTICE OF FORWARDING MAIL ON BOTH UNITED STATES AND FOREIGN 
AIRLINES. 


5. PAYMENTS TO FOREIGN AIR CARRIERS FOR CARRIAGE OF U.S. MAIL ARE 
MADE AT UPU RaTES. ANY DIFFERENCE BETWEEN THE UNIVERSAL POSTAL 
UNION RATE AND THE RATES PAID TO UNITED STATES CARRIERS SHOULD BE 
HANDLED AS AN INTERNAL MATTER WITHIN THE UNITED STATES GOVERN- 
MENT IN ACCORDANCE WITH APPLICABLE LAWS AND REORGANIZATION PLAN 
No. 10. 


Air Cargo* 


The potential value of a healthy and expanding air cargo industry to our 
economy and national defense has become increasingly apparent. A quickened 
industrial pace combined with the national need to utilize our resources more 
efficiently, promises to make the movement of cargo by air as essential as 
the established need for air carriage of persons and mail. 

Domestic and international air cargo services are being provided by the 
scheduled airlines (both on combination passenger-cargo aircraft and on 
all-cargo flights) by the scheduled all-cargo carriers and by large irregular 
carriers. While the advantages of combining passenger and cargo carriage 
in the same aircraft are many, important limitations to this practice also 
exist. Experience indicates that flights primarily timed to the needs of pas- 





*The Civil Aeronautics Board abstained from participation in this paper 
because of direct applicability to cases now before it. 
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senger traffic are not always well adapted to the movement of cargo. Com- 
bination aircraft frequently are unable to accommodate proferred shipments 
because of weight or bulk. If the use of air cargo is to grow on a sound basis 
it appears necessary that increased airlift must be provided with aircraft 
designed specifically for cargo and operated on scheduled dictated specifically 
by the needs of cargo traffic. Proper growth of the air cargo industry wiil 
provide, in addition to economic benefits, a civil air cargo fleet forming a 
substantial security asset in event of national mobilization. 


1. THE FURTHER DEVELOPMENT OF THE AIR CARGO INDUSTRY, WITH 
PARTICULAR EMPHASIS ON ALL-CARGO SERVICES, IS IN THE NATIONAL INTEREST 
AND SHOULD BE ENCOURAGED. 


The use of commercal air cargo on a substantial scale is largely a post-war 
development, Early growth in traffic volume, starting from a very low level 
post-war, was extremely rapid. This led to early assumptions on continued 
growth rate which have since proved to be optimistic. 


Air cargo volume has not increased as rapidly as hoped for. It has not 
been supported or stimulated by direct Federal subsidy. It has had to face 
such economic difficulties as: (a) reliance on obsolescent aircraft, ill-suited 
for cargo and, therefore, uneconomic, and (b) low volume with resulting 
high unit costs. The rates which could be offered with such aircraft have not 
been low enough to attract a substantial volume of business, and air cargo 
has been a marginal money maker at best. 


Such hard facts of economics have forced scheduled and irregular car- 
riers alike to subordinate commercial air cargo in varying degrees to more 
profitable ventures. For example, the higher rate of unit return on passengers 
than cargo has favored carriage of cargo as a by-product on combination 
aircraft or the assignment of aircraft to all-passenger coach services. In more 
recent years the Pacific airlift made necessary by the Korean emergency re- 
quired transfer of aircraft from civil to military cargo operations. 


The many and difficult economic and technical problems inherent in the 
development of a sound air cargo industry are not susceptible of early solu- 
tion. An adequate and economic cargo aircraft, the essential tool of the 
industry, is still unavailable for domestic services although use of cargo 
versions of recent-production passenger transports gives promise of improv- 
ing economics on long distance, intercontinental routes. 

The greatest promise for an adequate and economical cargo aircraft for 
civil use appears to depend upon the development of cargo aircraft for the 
military services. 


2. MILITARY AND CIviL AGENCIES SHOULD COOPERATE EARLY IN THE 
DEVELOPMENT CYCLE OF ALL NEW ALL-CARGO AIRCRAFT, IN ORDER TO PRO- 
DUCE AIRCRAFT RESPONSIVE AS NEARLY AS POSSIBLE BOTH TO CIVIL AND 
MILITARY REQUIREMENTS. THE LOW TON-MILE COST AIRCRAFT SO DEVELOPED 
SHOULD BE MADE AVAILABLE BY THE MANUFACTURERS TO CIVIL OPERATORS 
AT THE EARLIEST POSSIBLE DATE CONSISTENT WITH MILITARY REQUIREMENTS. 
AS TO NEW MILITARY AIRCRAFT, THE COOPERATION RECOMMENDED HEREIN 
SHOULD BE LIMITED TO THE INCORPORATION OF DESIGN FEATURES, IN COoM- 
MERCIALLY ADAPTABLE AIRCRAFT, WHICH WOULD MAKE THEM ACCEPTABLE 
FOR CIVILIAN USE WITHOUT IMPAIRING THEIR MILITARY USEFULNESS. IT Is 
Not INTENDED THAT SUCH COOPERATION WOULD EXTEND TO ANY AIRCRAFT 
DESIGNED SOLELY FOR MILITARY PURPOSES. 


The Federal Government is in a position to improve the economic position 
of the commercial air cargo industry without subsidy by increased use of 
available services on a routine business basis. Many of the agencies of gov- 
ernment are large shippers of cargo. While some agencies, particularly in the 
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military departments, have made limited use of the cargo services offered by 
the airlines, it is probable that a thorough study of government purchasing 
and distribution methods would disclose substantial advantages which can 
be realized by the government from increased use of commercial air cargo 
on a regular basis. 


3. FEDERAL AGENCIES SHOULD, WITHIN THE FRAMEWORK OF SOUND 
PRINCIPLES OF SUPPLY MANAGEMENT, EXPAND THEIR USE OF CIVIL CARGO 
AIRLIFT AS IT BECOMES AVAILABLE FOR ROUTINE, NON-EMERGENCY USE. 


The combined efforts of the combination passenger-cargo and the all-cargo 
airlines will be needed if we are to develop the type of air cargo industry 
required by the national interest. However, the economic justification for 
any given all-cargo airline must be considered on its own merits. This being 
the case, the instability of the domestic certificated cargo lines because of 
their temporary certificates, becomes a serious problem. 


4. A GREATER DEGREE OF STABILITY SHOULD BE GIVEN ALL-CARGO CAR- 
RIERS WHEN CERTIFICATED BY THE CIVIL AERONAUTICS BOARD BY GRANTING 
THEM CERTIFICATES OF SUFFICIENT DURATION TO ENABLE THEM TO OBTAIN 
ADEQUATE FINANCING. 


AIRWAYS 


User Charges 


Federal air navigation facilities and services used by domestic and inter- 
national civil aviation are provided in great part by the civil agencies of the 
government. These include: the Federal Airways System (navigational aids, 
traffic control and communications) operated by the Civil Aeronautics Ad- 
ministration; the Aviation Weather Services of the Weather Bureau; and 
the aeronautical maps and charts services provided by the Coast and Geo- 
detic Survey. However, the military services also make available to civil 
aviation throughout the world numerous aids and services to air navigation. 

The only charges being assessed against civil users of these government 
aeronautical facilities and services are for maps and charts and certain CAA 
overseas communications services involving aviation business messages. 

Certain communications and navigation services are provided by indus- 
try, private individuals, and state and local governments under authorization 
from the Federal Communications Commission. 

In recent years the Bureau of the Budget and Congressional Appropria- 
tions Committees have expressed strong interest in charging the users of the 
Federal Airways System for the services provided. As a consequence, the 
Civil Aeronautics Administration has recently completed a comprehensive 
study of the many complex problems which must be considered and resolved 
in the establishment of a program of airway user charges. 


The CAA study, among other important findings, concludes that domestic 
civil aviation has now reached a stage of economic maturity which permits 
it to make a reasonable payment toward meeting the costs of the domestic 
civil airways system. However, it recommends that charges for fringe use 
of domestic airway facilities and services by international, overseas aviation 
and charges for non-domestic facilities and services used by international, 
overseas and territorial aviation be initiated only after adequate experience 
has been accumulated with the domestic program. 

The CAA user charge study, which provides the basis for our conclusions, 
was restricted to aviation facilities alone since the scope of the study did 





1A program of charges for the use of the Federal Airways System U. S. De- 
partment of Commerce, 1953. See, page 182. 
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not include treatment of facilities furnished by the government to other 
forms of transportation, It must be recognized nevertheless, that the forms 
of transportation that are furnished government facilities or services without 
charge are being similarly subsidized and that air service, of all forms of 
transportation, is the newest and in the earliest stage of economic develop- 
ment. It appears only fair and reasonable that a policy of charging the users 
of facilities and services provided by the government for civil aviation 
should be be considered part of a comprehensive policy applicable to all forms 
of transportation using facilities and services provided by the Federal Gov- 
ernment. 


1. SINCE A LARGE SEGMENT OF U. S. DOMESTIC CIVIL AVIATION HAS 
REACHED A LEVEL OF ECONOMIC MATURITY WHICH WOULD PERMIT IT TO 
MAKE A REASONABLE CONTRIBUTION TOWARD MEETING THE COSTS OF THE 
AIRWAYS SYSTEM, ACTIVE CONSIDERATION SHOULD BE GIVEN TO THE INAUGU- 
RATION OF A PROGRAM OF DOMESTIC AIRWAY USER CHARGES. HOWEVER, 
CHARGES FOR THE USE OF THE FEDERAL AIRWAYS SYSTEM AND OTHER FEp- 
ERALLY-PROVIDED FACILITIES AND SERVICES USED BY CIVIL AVIATION SHOULD 
BE TREATED AS PART OF A COMPREHENSIVE POLICY ON CHARGES FOR THE USE 
OF ALL FEDERALLY-PROVIDED TRANSPORTATION FACILITIES AND SERVICES, 
TAKING INTO ACCOUNT FEDERAL GRANTS-IN-AID PROGRAMS. 


INTERNATIONAL AVIATION 


Routes and Rights 


In pursuing the basic aviation objective of encouraging the development 
of an air transport system properly adapted to the present and future needs 
of the foreign and domestic commerce of the United States, the postal service, 
and the national defense, it has been necessary to obtain traffic and operating 
rights for United States air carriers to serve foreign countries from the 
foreign governments concerned. 

The Bilateral System of Agreements. The ultimate objective of the United 
States has been and continues to be the achievement of a multilateral air 
transport agreement. In the absence of such an agreement, the negotiation 
of a bilateral system of agreements has been vigorously pursued as providing 
a practical basis for United States airline operations. These agreements now 
number approximately forty-five. 


1. THE EXCHANGE OF AIR TRANSPORT RIGHTS WILL CONTINUE TO BE 
BY BILATERAL AIR TRANSPORT AGREEMENT UNTIL SUCH TIME AS IT Is Pos- 
SIBLE TO ACHIEVE A MULTILATERAL AGREEMENT WHICH CONTAINS PRINCIPLES 
GENERALLY IN ACCORD WITH THOSE OF EXISTING UNITED STATES BILATERAL 
AGREEMENTS. 


Air Rights. The rights required for the development of scheduled inter- 
national air services of United States airlines include the rights: To fly 
across the territory of a foreign country without landing (First Freedom) ; 
to land for nontraffic purposes (Second Freedom) ; to set down traffic coming 
from United States territory in a foreign country (Third Freedom) ; to pick 
up in a foreign country traffic destined for the United States (Fourth Free- 
dom) ; to carry traffic from a point of origin in one foreign country to a point 
of destination in another foreign country (Fifth Freedom). 

The United States has regarded the exchange of all of the above-enumer- 
ated rights as essential to the economic operation of international routes, the 
fullest development of air transport services and in the interest of the travel- 
ing public. Therefore, all bilateral air transport agreements negotiated by 
the United States since the latter part of 1944 have been based on the ex- 
change of the Five Freedoms. 
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2. THE UNITED STATES WILL ADHERE TO THE POLICY OF NEGOTIATING 
FOR INTERNATIONAL AIR RIGHTS ON THE BASIS OF ALL FIVE FREEDOMS. 


Capacity. Since the conclusion of the Air Transport Agreement with the 
United Kingdom at Bermuda in February 1946, the United States has ad- 
hered to the principles relative to capacity, subsequently known as the 
Bermuda principles, which were established in that agreement. These broad 
principles provide standards for relating capacity to traflic on an ex post 
facto basis, taking into consideration the public requirements for air service 
and the requirements of both trunkline operations and local or regional 
operations. They also include certain provisions, designed as safeguards to 
the airlines of both contracting parties, such as the declaration that capacity 
shall bear a close relationship to traffic demands, that the airlines of both 
countries shall have a fair and equal opportunity to operate the routes for 
which they are designated, and that the airlines of one country shall take 
into consideration the interests of the airlines of the other country so as not. 
to affect unduly the other’s services. 


8. IN THE NEGOTIATION OF ITS AGREEMENTS FOR THE EXCHANGE OF 
INTERNATIONAL AIR RIGHTS, THE UNITED STATES WILL CONTINUE TO ADHERE 
TO THE BERMUDA PRINCIPLES AS THE MOST SATISFACTORY BASIS FOR RELATING 
CAPACITY TO TRAFFIC, 


Routes. In determining the routes to be exchanged in bilaterial air trans- 
port agreements, the United States has scught to establish, insofar as pos- 
sible, an equitable exchange of economic benefits. 


4. IN DETERMINING THE ROUTE TO BE INCLUDED IN BILATERAL AIR 
TRANSPORT AGREEMENTS, THE UNITED STATES WILL CONTINUE ITS OBJECTIVE 
OF ESTABLISHING, INSOFAR AS POSSIBLE, AN EQUITABLE EXCHANGE OF ECo- 
NOMIC BENEFITS. 


Application and Interpretation of Agreements. Essentially, the network 
of bilateral air transport agreements has now expanded to the point at which 
worldwide services are possible, and the conclusion of additional agreements 
will serve to augment and regularize the system rather than to establish the 
basic requirements necessary to begin operations. Therefore, while new 
agreements may be concluded from time to time, it is expected that the most 
outstanding developments will consist in their application and interpretation 
in relation to operations under the agreement. 


5. THE UNITED STATES WILL SEEK INTERPRETATION AND APPLICATION 
OF ITS AGREEMENTS IN A MANNER WHICH WILL ACCORD WITH THE OVER-ALL 
OBJECTIVES OF AN EFFECTIVE INTERNATIONAL AIR TRANSPORT SYSTEM. 


Fares and Rates 


The International Air Transport Association (IATA), an organization 
consisting of the principal international air carriers of the world, presently 
serves as the primary instrument for establishing and maintaining the 
highly complex structure of international fares and rates. In the field of 
international rate-making, it substitutes industry conferences for extensive 
multilateral negotiation between governments. Although IATA has proved 
an effective means of avoiding rate wars, reliance by the United States upon 
IATA should be supplemented by governmental authority to resolve rate 
problems resulting from the inadequate functioning or the absence of IATA 
machinery. 

Currently the United States Government lacks effective statutory powers 
to fulfill properly its responsibilities in resolving international rate problems 
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involving its own and foreign air carriers for services between the United 
States and other nations. While the Civil Aeronautics Board may disapprove 
IATA agreements entered into by United States air carriers, it needs added, 
positive authority to disapprove or establish rates between the United States 
and other countries if required either by the failure of IATA to achieve 
agreement, by governmental disapproval of IATA agreements, or by rate 
actions of foreign governments, or air carriers not members of IATA. 
Subsidy support of United States international air carriers by the United 
States Government also makes desirable that the Civil Aeronautics Board 
have the authority to exercise direct control over the rates of such carriers, 
inasmuch as a sound rate structure is essential to sound airline operations. 


1. FULL UNITED STATES SUPPORT, CONSISTENT WITH THE CIVIL AERO- 
NAUTICS ACT, SHOULD BE GIVEN TO THE INTERNATIONAL AIR TRANSPORT 
ASSOCIATION (IATA) AS THE PRIMARY INSTRUMENT FOR ESTABLISHING AND 
MAINTAINING A SOUND FARE AND RATE STRUCTURE FOR INTERNATIONAL AIR 


SERVICES. 


2. THE CIviL AERONAUTICS BOARD SHOULD BE EMPOWERED BY CONGRESS, 
THROUGH AMENDMENT OF THE CIVIL AERONAUTICS AcT, (A) TO CONTROL 
THE FARES, RATES, RULES, AND PRACTICES OF UNITED STATES AIR CARRIERS, 
APPLICABLE TO TRANSPORTATION TO AND FROM THE UNITED STATES, TO THE 
SAME EXTENT AS THE BOARD Now HAS POWER TO ACT WITH RESPECT TO 
DoMESTIC AIR TRANSPORTATION, AND (B) TO CONTROL THE FARES, RATES, 
RULES, AND PRACTICES OF FOREIGN AIR CARRIERS, APPLICABLE TO TRANSPOR- 
TATION TO AND FROM THE UNITED STATES, MORE EFFECTIVELY THAN IS Now 
POSSIBLE UNDER THE CIVIL AERONAUTICS ACT. 


United States Participation in ICAO 


Foreseeing the need for world-wide cooperation among nations for the 
orderly advancement of post-war international civil aviation, the United 
States in 1944 was instrumental in drawing up the Convention on Inter- 
national Civil Aviation and has since then played a leading role in the 
International Civil Aviation Organization (ICAO) established under this 
Convention. The accomplishments of ICAO to date, particularly in promoting 
safety of international aviation and in facilitating international air com- 
merce, have fully demonstrated the need for the continuance of cooperative 
efforts in fostering the development of international civil aviation. 

The United States believes the basic objective of ICAO can be best at- 
tained by concentrating efforts on programs designed to assist and facilitate 
international civil aviation. 


1. THE UNITED STATES CONTINUES TO SUPPORT THE INTERNATIONAL 
CIvIL AVIATION ORGANIZATION (ICAO), AND PROPOSES THAT ITS FUTURE 
ACTIVITIES BE CONSISTENT WITH THE FOLLOWING OBJECTIVES: 


A. The development of additional international standards, recom- 
mended practices, procedures, and regional plans for facilities and 
services, when necessary for safe and efficient international air naviga- 
tion. Emphasis should be placed on implementation of standards and 
regional plans by ICAO member nations. 

B. The progressive development and implementation of ICAO’s pro- 
gram for the facilitation of international civil aviation. 

C. The collection and distribution of factual information in the field 
of air transport economics. Future deliberations in this field should be 
confined to matters suitable for multilateral consideration and expected 
to produce results of practical value within a reasonable period of time. 
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D. The adoption of conventions on international air law needed in 
connection with international air operations. 

E. The administration of joint support projects for the international 
financing of essential international air navigation facilities and services. 


2. THE UNITED STATES WILL CONTINUE TO SUPPORT REGULAR AND 
THOROUGH REVIEW BY ICAO OF ITS WORK PROGRAM FROM THE POINT OF 
VIEW OF THE PRACTICALITY AND URGENCY OF THE VARIOUS ACTIVITIES OF 
THE ORGANIZATION, AND WILL PROPOSE SUCH ORGANIZATIONAL ADJUSTMENT 
AS MAY FROM TIME TO TIME BE REQUIRED. AS AN IMMEDIATE OBJECTIVE, THE 
UNITED STATES PROPOSES THAT THE NUMBER AND DURATION OF MEETINGS OF 
THE ICAO COUNCIL AND ITS SUBORDINATE BODIES AND THE WORKLOAD OF THE 
ORGANIZATION BE REDUCED WITH CONSEQUENT BUDGETARY ECONOMIES. 


Aids to Air Navigation 


Safety and efficiency of operations over international air routes also re- 
quire a system of aids to air navigation based on ‘“‘ccommon-system”’ concepts. 
The United States is a major operator of international air services and a 
well-equipped and operated system of aids to air navigation is a valuable 
national asset. The over-all interest of the United States in facilitating inter- 
national air operations requires support of all practical policies and steps 
directed towards the establishment of a world-wide system of aids to air 
navigation. Accordingly, the United States will, to the extent practical, con- 


tinue to: 

1. PROVIDE IN THE UNITED STATES, ITS TERRITORIES, POSSESSIONS AND 
AREAS UNDER ITS CONTROL, AIRPORTS, FACILITIES, AND RELATED SERVICES 
REQUIRED TO FACILITATE INTERNATIONAL AIR NAVIGATION, IN ACCORDANCE 
WITH THE ESTABLISHED STANDARDS AND RECOMMENDED PRACTICES AGREED 
TO IN THE INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO). 


2. CONFORM TO STANDARD SYSTEMS OF PROCEDURE, PRACTICES AND RULES 
ESTABLISHED OR RECOMMENDED FOR INTERNATIONAL OPERATIONS BY ICAO. 


8. STRESS THE OBLIGATION OF MEMBER NATIONS UNDER ARTICLE 28 (a) 
OF THE CONVENTION ON INTERNATIONAL CIVIL AVIATION TO PROVIDE AIR 
NAVIGATION FACILITIES AND SERVICES NEEDED BY INTERNATIONAL AVIATION 
IN THEIR RESPECTIVE TERRITORIES, AND GIVE SUPPORT TO ALL PRACTICAL 
EFFORTS BY OTHER NATIONS TO PROVIDE SUCH FACILITIES AND SERVICES. 


Facilitation of International Civil Aviation 


The airplane’s unique advantages of speed, convenience and flexilibity in 
international traffic dictate that national regulations and procedures govern- 
ing entry, transit and exit be simplified to the maximum extent consistent 
with national security. The United States has worked with other nations in 
the International Civil Aviation Organization to establish uniform standards 
and recommended practices governing border crossing formalities in order 


to expedite this traffic. 


1. THE UNITED STATES FAVORS CONTINUED SUPPORT OF THE FACILITA- 
TION PROGRAM. IT IS THE POLICY OF THE EXECUTIVE BRANCH TO INCREASE 
AGENCY EFFORTS TO REALIZE THE MAJOR OBJECTIVES OF THIS PROGRAM AS 


RAPIDLY AS PRACTICAL BY: 
A. Further simplification of documentation and procedures affecting 
international air traffic. 


B. Increased joint efforts of government and industry to achieve 
program objectives through continued participation at the federal level 
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in the formulation of national policy, and establishment of local facilita- 
tion committees at airports of entry to monitor progress, resolve local 
problems and make recommendations for corrective measures to the air 
coordinating committee. 


C. Continual review and reappraisal of legislative, regulatory and 
administrative measures requiring action to speed up clearance of inter- 
national air traffic. 


Technical and Economic Cooperation 


The United States currently extends technical and economic cooperation 
to friendly nations for the improvement of safety and efficiency in civil air 
operations. We do this directly through programs of the executive agencies 
and indirectly through participation in the aviation technical assistance pro- 
gram of the United Nations, administered by the International Civil Aviation 
Organization (ICAO). Our advanced technical knowledge of civil aviation is 
thereby made available to friendly nations to advance their aviation develop- 
ment consistent with the over-all interest of the United States in its inter- 
national relationships. 


1. WITHIN THE LIMITS OF FUNDS AVAILABLE AND CONSISTENT WITH 
Our INTERNATIONAL INTERESTS THE UNITED STATES SHALL CONTINUE TO 
EXTEND BOTH TECHNICAL AND ECONOMIC COOPERATION IN CIVIL AVIATION 
TO FRIENDLY NATIONS, BOTH DIRECTLY AND THROUGH SUPPORT OF TECHNICAL 
ASSISTANCE ACTIVITIES OF THE INTERNATIONAL CIVIL AVIATION ORGANIZATION. 


2. THE UNITED STATES SHALL CONTINUE TO STRESS THE NEED FOR FULL 
COORDINATION BETWEEN THE TECHNICAL COOPERATION PROGRAMS IN CIVIL 
AVIATION CONDUCTED BY THE UNITED STATES AND THOSE OF ICAO So THAT 
MAXIMUM BENEFITS AND ECONOMY CAN BE ACHIEVED WITH AVAILABLE 
SKILLS AND RESOURCES. 


FEDERAL-STATE-LOCAL RELATIONSHIPS 


State Action in Safety Regulation 


The need for uniformity in flying regulations is almost universally recog- 
nized. Multiplicity of regulations is unacceptable from a safety standpoint. 
The Federal Government has assumed responsibility for air safety regula- 
tion, thus precluding conflicting regulations by other levels of government. 


1. THE LEGLISLATIVE ACTION BY THE U. S. CONGRESS, TOGETHER WITH 
THE IMPLEMENTING REGULATIONS OF THE RESPONSIBLE AGENCIES OF THE 
FEDERAL GOVERNMENT HAVE REGULATED AIR SAFETY TO SUCH AN EXTENT 
AS TO CONSTITUTE PREEMPTION OF THE FIELD. THEREFORE, UNDER THE PRES- 
ENT STATUTORY AND REGULATORY STRUCTURE, NEITHER THE STATES NOR 
THEIR POLITICAL SUBDIVISIONS MAY CONSTITUTIONALLY PROMULGATE AIR 
SAFETY REGULATIONS. 


The need for state assistance in the enforcement of violations involving 
the operation of small private aircraft was recognized in 1951 by a Working 
Agreement between Federal Agencies and the National Association of State 
Aviation Officials. Under this Agreement, it was expected that the states 
would enforce the Federal Air Safety Regulations in such cases by utilizing 
their own personnel and under their own local laws. The Agreement orig- 
inally provided, under certain circumstances, for the adoption of safety 
regulations by those states whose constitutions prevented direct enforcement 
of Federal Regulations. This aspect of the Agreement was modified in Decem- 
ber, 1952, in the light of the Government’s position in the Cedarhurst Case. 
There appears to be no good reason why a modified enforcement policy agree- 
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ment, which invites state participation in appropriate areas, should not be 
continued. 


2. THE FEDERAL GOVERNMENT CONTINUES TO ENCOURAGE STATE SAFETY 
ENFORCEMENT ACTION IN THE AREA OF VIOLATIONS ARISING OUT OF THE 
ACTUAL PILOTING OR NAVIGATION OF SMALL PRIVATE AIRCRAFT WHERE QUICK 
LocaL ACTION IS MosT EFFECTIVE. SUCH ENFORCEMENT ACTION SHOULD BE 
BASED ON LOCAL STATUTES PROHIBITING THE CARELESS AND RECKLESS OPERA- 
TION OF SUCH AIRCRAFT, AND DIRECTING THE COURTS TO CONSIDER THE 
FEDERAL REGULATIONS IN DETERMINING WHAT IS CARELESS AND RECKLESS 
OPERATION. STATE ASSISTANCE IN FEDERAL PROSECUTION OF VIOLATIONS IS 


ALSO ENCOURAGED. 


State Action in Economic Regulation 


The Civil Aeronautics Board has authority under the Civil Aeronautics 
Act of 1938, as amended, to regulate passenger and property rates charged 
by air carriers for interstate transportation by air. The Board does not have, 
however, direct power to fix such rates for carriage performed over intrastate 
segments by interstate carriers. Nor does the Board have express power to 
fix passenger and property rates charged by an intrastate carrier engaged in 
carrying the mails. 

Fares and rates charged on such intrastate routes may have a direct 
effect on the subsidy needs of the carrier involved; in certain instances such 
rates could also result in a burden on interstate commerce. We believe that 
Federal funds should not be utilized to finance intrastate commerce by air 
and that interstate commerce should bear no more than its proportionate 
share of the combined costs of intrastate and interstate operations. We be- 
lieve that additional legislation to vest power in the Board to control this 
situation is desirable. 


1. INTRASTATE TRANSPORTATION OF PERSONS AND PROPERTY BY AIR 
WHOLLY WITHIN THE BOUNDARIES OF A SINGLE STATE AND NoT PART OF Nor 
CONNECTED WITH THE FLOW OF INTERSTATE OR FOREIGN COMMERCE IS PRop- 
ERLY SUBJECT TO THE ECONOMIC REGULATORY CONTROL OF THE STATE IN- 
VOLVED: PROVIDED THAT, WHERE SUCH INTRASTATE TRANSPORTATION IS 
PERFORMED BY AN AIR CARRIER AS DEFINED IN THE CIVIL AERONAUTICS ACT, 
THE RATES, FARES, CHARGES AND PRACTICES FOR SUCH TRANSPORTATION 
SHOULD BE SUBJECT TO THE EXCLUSIVE CONTROL OF THE FEDERAL GOVERN- 


MENT. 
Exercise of Control Over Airspace 


The ever expanding extent in the United States of aeronautical activity, 
both civil and military, has brought into sharp focus the need for a greater 
understanding of the rights, duties, authority, and interests in the airspace. 
The problem is twofold. On the one hand it involves a question of state-fed- 
eral relations under the Constitution with respect to the power and duty to 
control the airspace. On the other hand it involves the relationship between 
the users of the airspace for purposes of flight and the owners of surface 


interests below. 

The United States as a nation has a strong national interest in the air- 
space for at least three reasons: it is a highway for interstate commerce; 
it is a zone vital to the defense of the country; it is necessary to the postal 
service. Congress as early as 1926 affirmed this paramount national interest 
and the definition of its nature and scope by adopting the Air Commerce Act 
of 1926. That Act, as amended by the Civil Aeronautics Act of 1938, provides 
that “the United States of America is hereby declared to possess and exercis? 
complete and exclusive national sovereignty in the airspace above the United 
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States...” (49 U.S.C. 176). Furthermore, the legislative history of the Air 
Commerce Act of 1926 shows that the Congress in enacting it relied on the 
commerce power, the war powers, and tiie postal power in combination. — 

The Air Commerce Act of 1926 and the Civil Aeronautics Act of 1938 
have thus formally recognized and asserted federal jurisdiction in the air- 
space for all purposes necessary to control, preserve, and protect air naviga- 
tion in the broadest sense. Nothwithstanding this plenary power for these 
purposes in the airspace above the several states, existing jurisdiction in the 
local governments for other purposes has not been affected. 


1. THE FEDERAL GOVERNMENT SHOULD CONTINUE AS IT Now DOES TO 
EXERCISE EXCLUSIVE CONTROL OF THE AIRSPACE OVER THE UNITED STATES, 
ITs TERRITORIES AND POSSESSIONS, FOR THE PURPOSES OF CONTROLLING, PRE- 
SERVING, AND PROTECTING AIR NAVIGATION IN THE BROADEST SENSE. BEYOND 
THAT, EXISTING JURISDICTION OF THE STATES AND THEIR POLITICAL SUB- 
DIVISIONS FOR OTHER PURPOSES IN THE AIRSPACE ABOVE THEIR TERRITORIES 
SHOULD CONTINUE. 


The power of the federal government under the commerce clause of the 
United States Constitution extends not only to the instrumentalities of inter- 
state commerce but to the medium through which they operate. Thus, the 
jurisdiction of the federal government extends to all airspace navigable in 
fact in which aircraft operate while engaged in or directly affecting inter- 
state commerce. In the enactment of the Civil Aeronautics Act of 1938, the 
Congress expressly exercised its regulatory pewer in the airspace navigable 
in fact. Thus, the Civil Aeronautics Board was directed to adopt rules as to 
safe altitudes of flight, and rules for prevention of collisions between aircraft 
and between aircraft and land or water vehicles (601(a) (7) ). 

However, because the term “navigable airspace” in the Civil Aeronautics 
Act is defined as the airspace above the minimum altitudes of flight pre- 
scribed by regulations issued by the Board under the Act, and because of 
certain language used by the Board in these regulations, some confusion on 
this point has arisen. Doubt has been expressed as to whether the existing 
federal regulations are so phrased as to make this provision operative through- 
out the take-off and landing operations of aircraft. While this doubt is un- 
justified, resolution of the matter to remove all doubt as to the affirmative 
exercise of the jurisdicition of the federal government in the airspace navig- 
able in fact is considered desirable. 


2. EXISTING FEDERAL REGULATIONS RELATING TO MINIMUM ALTITUDES 
OF FLIGHT SHOULD BE RE-EXAMINED BY THE APPROPRIATE AGENCIES TO 
DETERMINE WHETHER REVISION OF SUCH REGULATIONS IS NECESSARY OR 
DESIRABLE IN ORDER TO DISPEL ANY POSSIBLE INFERENCE THAT THE FEDERAL 
GOVERNMENT HAS NOT EXERCISED ITS REGULATORY JURISDICTION OVER THE 
ENTIRE FLIGHT OF AN AIRCRAFT IN THE AIRSPACE ABOVE THE UNITED STATES 
NAVIGABLE IN FACT. 


Instances may arise where flights over private land are so low, so fre- 
quent, and so injurious to the surface that, if performed by the federal 
government, they would amount to a taking of private property, against 
which protection is afforded under the Constitution. Such instances have 
been rare. Whether flights by private operators through the navigable air- 
space as expressed by Congress in the Civil Aeronautics Act, and otherwise 
in conformity with federal regulations, may create a valid claim in the land- 
owner is a question the courts may still have to decide, in view of the fact 
that the airspace is a highway protected by the commerce clause of the Con- 


stitution. 
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It is recognized that low flight of aircraft may create a problem of noise 
and disturbance. This problem is primarily a social one to which the applica- 
tion of doctrines of real property law cannot afford an appropriate solution. 
The erection of a barrier to flight, unconnected with the safety of air opera- 
tions, may aggravate the problem by causing air traffic to engage in addi- 
tional maneuvers. For this reason local ordinances and legislative enactments, 
which are intended to protect communities against the noise and disturbance, 
are not valid or proper cures for this problem. The true solution lies in 
improved procedures around airports, taking into account all aspects of the 
problem and in the continuing technological improvement in aircraft per- 
formance, 


8. THE FEDERAL GOVERNMENT SHOULD CONTINUE TO USE ITS BEST 
EFFORTS TO DEVISE MEANS, METHODS, AND IMPROVED PROCEDURES AND TECH- 
NIQUES TO MINIMIZE NOISE AND DISTURBANCE CAUSED BY AIRCRAFT LANDING 
AND TAKING OFF. INDUSTRY SHOULD BE ENCOURAGED TO Do LIKEWISE. 
ADDITIONALLY, THE FEDERAL GOVERNMENT SHOULD CONTINUE TO WATCH 
CLOSELY ANY LITIGATION WHICH MAY ARISE IN THIS AREA AND WHERE 
NECESSARY PARTICIPATE THEREIN TO THE END THAT THE CouRTS May BE 
FULLY ADVISED ON THE GOVERNMENTAL NATURE OF THIS PROBLEM. 


Airspace in the vicinity of airports and airways must be protected against 
the erection of structures which would interfere with air navigation. The 
Congress has primary authority to prevent interference with air navigation, 
analogous in part to the authority it possesses to prevent obstructions in the 
navigable waters. An example of the exercise of this power is contained in 
the Communications Act of 1934, as amended, which includes the power of 
federal control over the erection of radio transmitter towers within the 
navigable airspace which interfere with its public use. However, the pro- 
visions of this Act are not adequate to cope with all hazards to air naviga- 
tion. 

4. THE POWER OF THE FEDERAL GOVERNMENT TO CONTROL THE ERECTION 


OF STRUCTURES WITHIN AIRSPACE FOR THE PURPOSE OF CONTROLLING AND 
PROTECTING AIR NAVIGATION SHOULD BE FURTHER STRENGTHENED BY LEGIS- 


LATION. 











JUDICIAL AND REGULATORY DECISIONS 


SUPREME COURT CONSTRUCTION OF MAIL RATE 
SUBSIDIES TO AIRLINES 


HE Supreme Court of the United States has recently handed down a 
significant interpretation of the mail rate and subsidy provisions of the 
Civil Aeronautics Act.1 This decision severely restricts the power of the 
Civil Aeronautics Board to exercise discretion in the granting of air mail 
subsidies. In Delta Air Lines v. Summerfield,2 and Western Air Lines v. 
C.A.B.,8 the Board attempted, through its power to grant compensation for 
the carriage of mail, to base subsidy awards on the economic and public 
policy which it assumed should be adopted toward the air industry. In com- 
puting the subsidy award the Board refused to offset certain past profits in 
the belief that not requiring their use as an offset would insure competitive 
equality among the airlines and would encourage mergers and route sales. 
All of the commercial airlines, until recently, have been dependent from 
infancy upon government subsidies for their existence. Monetary subsidies 
are granted under the guise of payment for the transportation of mail; 
awarded by the Board, and at the time this case was before the Board,® paid 
from the budget of the Post Office Department. The Postmaster General was 
of the view that the Board’s interpretation was not well founded and, since 
forced to pay the subsidy, appealed. The Circuit Court of Appeals for the 
District of Columbia held that the Board had overstepped its power under 
the Act,® and the Supreme Court affirmed. 
The Act authorizes the Board to fix rates for the transportation of mail 
in accordance with the following standard :7 


Section 406(b) “In fixing and determining fair and reasonable 
rates of compensation under this section, the Board . . . may fix 
different rates for different air carriers or classes of air carriers, 
and different classes of service... [T]he [Board] ... shall take 
into consideration among other factors, ... the need of each such air 
carrier for compensation for the transportation of mail sufficient to 
insure the performance of such service, and together with all other 
revenue of the air carrier, to enable such air carrier under honest, 
economical, and efficient management, to maintain and continue the 
development of air transportation to the extent and of the character 





152 Strat. 977 (1938), as amended, 49 U.S.C. Sec. 401, et seg. (1948). 

2347 U.S. 74 (1954). 

8 347 U.S. 67 (1954). 

_. *Subsidies are given in two forms: 1) direct monetary aid in accordance 
with the Act; and 2) indirect services supplied by the Government; such as 
Government airports, airway facilities, weather bureaus, and other navigational 
aids. In the last few years the dcmestic divisions of many of the larger carriers 
have been removed from the monetary need or subsidy category and put on a 
service rate, which the Board feels is lacking in direct subsidy, and is solely com- 
pensation for the carriage of mail. 

5 For services after October 1, 1953, subsidy payments will be given directly 
by the Board and only compensation for the carriage of mail will be given by the 
rir aes Department. Reorganization Plan No. 10 of 1953, 18 Frep. Rea. 4548 

6207 F. 2d 207 (D.C. Cir. 1953). 


7 Section 406(a) “The [Board] . . . is empowered and directed . . . to fix and 
determine from time to time, after notice and hearing, the fair and reasonable 
rates of compensation for the transportation of mail by air craft,...” 52 Stat. 


977 (1938), as amended, 49 U.S.C. Sec. 486 (a) (1948). 
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and quality required for the commerce of the United States, the 
Postal Service, and the national defense.”8 


In 1948 the Board set a final subsidy rate for the domestic lines, 7.e. 
routes within the United States, of Chicago & Southern Air Lines.® This 
action gave the airline its expenses for the transportation of mail, and an 
additional amount intended to cover all other expenses; bringing them a total 
percent return on their investment of 7.4.19 During the next three years 
Chicago & Southern was more profitable than anticipated and accrued $654,- 
000 in excess of the 7.4 percent return, resulting in a 12.5 percent return. 

In 1951 the Board set the mail and subsidy rates for Chicago & South- 
ern’s Latin American routes. In fixing the compensation for the past opera- 
tions of the foreign division the Board refused to offset the additional 
$654,000 which the domestic division had earned.!! In so doing the Board 
interpreted the statute as giving them the discretion to consider each divi- 
sion of Chicago & Southern as a separate entity for subsidy purposes. In 
addition they felt that the “need” of the airline, which is that amount over 
all other revenue which will satisfy the statutory objectives, was only one 
factor to be considered. The Postmaster General appealed from this deter- 
mination on the ground that the Board must find the need of the carrier as 
a whole, and award the subsidy in strict accordance with that need. The 
Circuit Court of Appeals and the Supreme Court accepted the Postmaster 
General’s contention. 

The problems presented are: 1) did the Court correctly interpret the 
statute; 2) is this interpretation in accord with public economic policy; and 
3) if not, what should be done to remedy the situation. Viewing the problem 
from a strict legalistic approach the Court’s decision would seem to be 
correct. However the economic policy which the Board is attempting to 
foster is in accord with the best interests of the airlines themselves and with 
the public’s desire for an efficient and aggressive air industry. The following 
discussion attempts to point out the basis of the Court’s decision and the 
policy arguments which make this decision somewhat undesirable. 


Legal Issues Involved 


Interpretation of the Civil Aeronautics Act involves two questions: 1) 
must the carrier’s operations be considered as a whole; and 2) if so, does 
the Board have the power to consider public economic policy, as well as need, 
of the carrier, in setting the subsidy rate? In determining the first question 
the Board and the airlines argue that the statutory authority to “ ... fix 
different rates for different air carriers or classes of air carriers, and the 
different classes of service,’’!2 means that in computing subsidy awards the 
Board may treat the domestic and foreign divisions as entirely separate. 
The basis for this conclusion stems from arguing that “different classes of 
service” contemplates different divisions within an airline. However, to 
interpret an isolated provision, reference should be made to the remainder 
of the statute and to prior interpretations. The Act later directs the Board 





8 52 Stat. 977 (1938), as amended, 49 U.S.C. Sec. 486(b) (1948). 
9Since that time, Chicago & Southern has merged with Delta Air Lines. 


Delta-Chicago and Southern Merger Case. CCH AVIATION LAW REP. 
21,557. Delta was the survivor of the merger and was substituted as the inter- 


venor subsequent to the decision of the Court of Appeals. 

10 Chicago and Southern A.L. Mail Rates, 9 C.A.B. 786 (1948). 

11 Subsidies are awarded for both past and future operation. If the Board 
had determined to offset the $654,000 it would have reduced payment for past mail 
transportation by this amount and would not have reduced future subsidy rates. 

1252 Stat. 977 (1988), as amended, 49 U.S.C. Sec. 486(b) (1948). 
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to consider “the need of each such air carrier’’!? and defines air carrier in 
terms of a single undivided corporation.1* 

In addition, the Board itself has, in the past, determined that for the 
purpose of fixing rates the need of the carrier is that of the whoie airline, 
and not the need of a single geographical division. Since both the Act and 
prior Board determinations have considered the carrier as a single non- 
divisable unit for determining the need of the carrier, what is the effect to 
be given the provision that the Board may fix different rates for different 
classes of service?! 

The Board itself has supplied the answer in its practices, for as a pro- 
cedural expedient it often determines domestic and foreign rates at different 
times, and in setting future returns gives the foreign divisions a greater 
rate of return on investment than it gives to the domestic.17 But in fixing 
rates separately the Board is still bound by the requirement that the need 
is that of the whole carrier, and not the need of one of its divisions. Since 
this provision does have a definite meaning, other than that ascribed by the 
Board in this case, and since both the Act and the Board have considered 
the carrier a non-divisible unit, the Court’s interpretation seems to be cor- 
rect. However, Judge Prettyman in the Court of Appeals was so impressed 
with certain policy considerations that he dissented on the ground that the 
divisions may be considered separate for rate setting purposes.1® 

Secondly the Board argues that even though they must consider the 
carrier as a whole, they may balance the need of the carrier with public 
policy.19 The Act authorizes the Board to “take into consideration” the need 
of the carrier together with all other revenue.2° By the term “all other 
revenue,” it seems certain that Congress intended that the Board should 
consider all of the carrier’s revenue and not just some. The need of the 
carrier is that amount over all other revenue which will enable the carrier 
to “maintain and continue the development of air transportation.’2! Having 
ascertained the need of the airline, the remaining question is whether the 
Board must award the subsidy in strict accordance with that need or, 
whether for policy reasons, it may allow the carrier to retain amounts in 
excess of their need. From a literal construction of the statute it would 
seem that Congress endorsed the second choice since the statutory mandate 
requires only that the Board take need into “consideration.” However, to 
so hold, would leave the Board with no measurable standard in determining 





13 [bid. 

1452 Stat. 977 (1938), as amended, 49 U.S.C. Sec. 401 (2), (18) (1948). 

15 Chicago and Southern A.L. Mail Rates — Route Nos. 8 & 53, 3 C.A.B. 161, 
190 (1941); Pan. Am. Airways Inc., Alaska Mail Rates, 6 C.A.B. 61, 67 (1944); 
Pan. Am. Airways, Inc., Mail Rates, 8 C.A.B. 876, 882 (1947) ; Western A.L. Mail 
Rates, 4 C.A.B. 441, 444 (1948). 

16 Tt is frequently said that in statutory construction effect must be given to 
every provision. 1 KENT’s Comm. 462 (13th ed. 1884) ; 2 SUTHERLAND, STATUTORY 
CONSTRUCTION Sec. 4705 (8rd ed. Horack 1943). 

17 As a rule the Board gives a seven percent return on investment on both 
foreign and domestic divisions when setting a past rate, while in setting future 
rates an eight percent rate of return is usually allowed for domestic divisions and 
a ten percent rate for foreign divisions. This added return for future foreign 
——- is apparently due to the greater uncertainty surrounding foreign opera- 
ion. 

18 207 F. 2d 207, 212 (D.C. Cir. 1953). 

19 Brief for the Civil Aeronautics Board, pp. 39-44, Delta Air Lines v. Sum- 
merfield, 347 U.S. 74 (1954). 

20 52 Stat. 977 (1938), as amended, 49 U.S.C. Sec. 486(b) (1948). 

21 Ibid. It is important that the Board did not determine that the carrier 
“needed” the extra $654,000, but only that as a matter of policy the excess should 
not be taken into account in determining the subsidy. If the Board had determined 
that Chicago & Southern did need the domestic excess, the case would be entirely 
different and much more favorable to the Board. 
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the subsidy. It seems improbable that this could have been the intent of Con- 
gress in drafting the statute in light of the carefully worked out need 
formula. If such discretion was intended it would have been a simple matter 
to have explicitly given the Board the desired discretion. The better reason- 
ing would seem to be that unless Congress has expressly given an agency 
wide discretion in the granting of public funds such discretion should not 
be read into the statute. Following this approach need appears to be an 
absolute standard and the subsidy grant must be based solely on the deter- 
mined need. From the foregoing discussion it appears that the Court prop- 
erly interpreted the statute before it. 

In accordance with recognized judicial policy it may be contended that 
the Board’s interpretation of the Act is reasonable, and thus should be 
allowed to stand.?2 Assuming that the Board’s construction is reasonable 
and founded in the record, it still does not follow that the judiciary is pre- 
cluded from review. A limited scope of review is, as a rule, utilized only 
where the decision is a technical one particularly suited to the expertness 
of the Board members, and where the effect of the interpretation is limited 
in its scope and does not substantially affect the law in the area.23 However, 
as is here involved, when an agency interprets an Act of Congress, and that 
interpretation will greatly affect the power of the agency itself, the Courts 


should review that decision in its entirety. 


Economic Problems 


The foregoing discussion has treated only the problem of statutory 
construction with no consideration of the economic and policy factors under- 
lying the Board’s interpretation. It is now necessary to examine these 
factors upon which the Board bases its rationale in order to see if the 
Court’s decision is desirable. 

The first consideration is that under the Court’s decision there is a lack 
of finality once the subsidy rates are set, in spite of the fact that the Board 
attempted to fix final rates when it set the domestic rates for Chicago & 
Southern.24 Under the Court’s decision the domestic subsidy for carriers 
operating both foreign and domestic routes will not become final until the 
foreign rates are set.25 In competitive economy it is desirable that when 
future rates are set they be final, and not subject to later change, in order 
to encourage management and operation economy. Unless rates are final, 
when set, a carrier operating both domestic and foreign lines would have 
a lack of interest in economy, since economical operation would result in a 





22 American Airlines v. Civil Aeronautics Board, 178 F. 2d 908, 908 (7th Cir. 
1949). The Circuit Court said “Our function is limited; we may only inquire as 
to whether the Board’s interpretation of the statute [the Act] has warrant in 
the record, and a reasonable basis in law.” 

-_ a oso) Scope of Review of Federal Administrative Action, 50 Cou. L. REv. 

24 Chicago and Southern. A.L. Mail Rates, 9 C.A.B. 786, 812 (1948). The 
Board in fixing what it considered to be final rates said “Similarly, any economies 
which the carrier’s management succeeds in accomplishing through effective cost 
controls or improved operating procedures and techniques which serve to avert 
or mitigate anticipated increases in prices and to decrease operating costs below 
the unit cost of 116.6 cents per revenue plane mile estimated herein will inure to 
the carrier in the form of higher earnings.” 

25 Rather than being final when fixed, the excess profit earned through added 
efficiency under the domestic rates would be used to offset losses on foreign lines, 
and by the same token if the carrier were to lose money on its domestic routes 
such losses should be made up at the time the foreign rate is set. It seems impos- 
sible that such procedure would do anything other than retard management and 
operational economy. 
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gain only to the public treasury and not to themselves.” This follows from 
the realization that a carrier will lose money on its foreign lines and all 
profit that it accrues through economies on its domestic lines will be used 
to offset the foreign loss. Since rate finality enhances carrier economy, such 
rate fixing is desirable since present economy will result in lower future 
subsidies. 

The second contention in the Board’s public policy argument is that 
the instant decision will result in inequitable competition. The overseas 
lines of the air carriers today are rapidly losing money whereas the domestic 
lines are for the major part self-sufficient and no longer in need of subsidy.?? 
With the Board’s policy of rate finality undisturbed, except as to the four?® 
lines engaged in both domestic and foreign operations, it is clear that 
these four are at a definite disadvantage. Under the rate finality plan the 
six other major trunk carriers would be allowed to retain whatever excess 
they might accrue through economy while the four operating both domestic 
and foreign lines will have their domestic excess profits offset against their 
certain foreign losses. Thus, while American Air Lines might have a fifteen 
percent return on investment due to economy measures after their rate was 
set, Delta Air Lines could not possibly have a greater return than that 
minimum authorized by the Board. Therefore it is clear that those carriers 
operating in both the domestic and foreign fields will be at a competitive 
disadvantage, since the carriers with only domestic lines may use their 
excess profits for better accommodations, advertising, or perhaps to reduce 
fares; while those operating in both fields would be forced to use their 
domestic excess to offset foreign losses. That the airlines should be allowed 
to expand through competition has been recognized by the Supreme Court? 
and by Congress in the Civil Aeronautics Act.2° The competitive disadvan- 
tage under which these lines operate would have the possible effect of 
allowing the domestic carriers to grow larger and stronger while the foreign- 
domestic carriers would be forced to rely more and more on government 
subsidies. 

A third basis of the Board’s rationale is that the Court’s decision will 
retard rather than promote interest and development in the field of inter- 
national air traffic. The nation’s foreign policy requires full and active 
participation by the air carriers in international air transportation. While 
it may be difficult for an airline to drop an existing foreign route,®! a car- 





26 This objection is partially compensated for by the fact that the Board is 
authorized to fix compensation sufficient to enable the carrier under economical 
management to meet the statutory objectives. If the Board were of the opinion 
that the carrier was not economical it could reduce its need rate so that only 
economical management would give the proper return on investment. As a prac- 
tical matter however, it would be difficult for the Board to say that a certain 
carrier was not economical without definite facts to back it up and needless to say 
these facts would be difficult to ascertain. 

27 Civil Aeronautics Board, Report, Administrative Separation of Subsidy 
from Total Mail Payments to United States Air Carriers, September 1953 Re- 
vision, App. 4 and 9 (1953). For the current fiscal year ending June 30, 1954, the 
Board estimates that for those carriers having both domestic and foreign opera- 
tions, only 4.7 percent of the total $10,474,000 which will be paid for domestic 
operation will represent subsidy, while 69 percent of the total $18,356,000 to be 
paid for foreign operation will constitute subsidy. 

28 Trans World Air Lines, Braniff Air Lines, Northwest Air Lines, and Delta 
Air Lines. 

29 T.W.A. v. Civil Aeronautics Board, 336 U.S. 601,606 (1949). 

30 52 Stat. 977 (1938), as amended, 49 U.S.C. Sec. 402(d) (1948). 

81 The Act provides “[k] No air carrier shall abandon any route, or part 
thereof for which a certificate has been issued ... unless the [Board] shall find 
such abandonment to be in the public interest ...” 52 Stat. 977 (1938), as 
amended, 49 U.S.C. Sec. 481(k) (1948). 
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rier must be “willing” to enter the international field or to extend its 
existing toreign routes before the Board may authorize it to do so.** Since 
a carrier in the international field is precluded trom keeping excess domestic 
profits, it is a reasonable assumption that airlines will not be willing to enter 
the foreign field. The validity of this statement was recently borne out when 
the Board suggested a merger between Western Air Lines, a non-subsidized 
domestic carrier, and Alaska Air Lines, a carrier operating between Alaska 
and the United States. Although the merger would have resulted in more 
efficient and economical operation, Western refused to merge, since by the 
Court’s decision it would have had to offset its domestic profits on the 
Alaskan losses.33 

It has been suggested that airlines will become entirely self-sufficient 
only if they exercise a policy of merger and route transfer.** Through the 
merger of several of the smaller lines to form a few large lines, and the 
transier between airlines of unprofitable and inefficient routes to carriers 
that could better operate them, the Government’s subsidy bill would be 
greatly reduced and efficiency would be increased.*° The possibility of merg- 
ers between carriers operating foreign lines with those operating only 
domestic lines has been reviewed above. A merger between two wholly 
domestic carriers, or the transfer of a domestic route certificate between 
carriers could work no monetary hardship, as would a foreign-domestic 
merger, but the carriers have been hesitant to complete domestic mergers 
or sell route certificates. Working on the theory that they could not force 
such mergers or sales, the Board has proceeded under the view that by 
profit motives they could encourage such action. Such was the position of 
the Board in the companion case, Western Air Lines v. C.A.B.,3® where, in 
fixing Western’s mail compensation, the Board refused to include in “all 
other revenue” certain profit accruing to Western Air Lines on a route sale 
to United Air Lines.37 Consistent with the principal case, the Court held 
that “all other revenue,” which is to be offset against the need of the 
carrier, must include all of the carrier’s revenue regardless of its source, 
and in effect held that the Board could not foster such sales through the 
profit motive. By the proper application of this power the Board could 
significantly strengthen and stabilize the air industry, however regulation 
to this extent by the Board might weaken the independent and competitive 
nature of the airlines. Since the carriers are becoming stronger and more 
self-sufficient year by year it would perhaps be best to rely on private 
initiative to settle problems of merger and route transfer, without monetary 
encouragement from the Board. 

The Court did not deny the weight of the Board’s arguments on economic 
policy in the Delta case®® but held only that such action was not authorized 
by the Civil Aeronautics Act. The Board’s position in that case was not one 





32 52 Stat. 977 (1988), as amended, 49 U.S.C. Sec. 481(d) (1) (1948). 

33 Brief for the Civil Aeronautics Board, p. 28, Delta Air Lines v. Summer- 
field, 347 U.S. 74 (1954). 

34 Koontz, Economic and Managerial Factors Affecting Subsidy, 18 JRL. OF 
AiR LAw & Com. 127 (1951) ; Comment, 60 YALE L. J. 1196 (1951). 

35 The subsidy for the domestic services of Chicago & Southern is estimated 
to have been reduced $539,000 a year as a result of their merger with Delta. 

36 347 U.S. 67 (1954). 

37 Western operating a route between Los Angeles and Denver sold that route 
to United Air Lines for $3,750,000. Of this $648,102 was computed as profit on 
the sale of tangibles and $447,000 as profit on the sale of intangibles, presumably 
good will and the like. The Board refused to include in its computation of “all 
other Revenue” the intangible profit feeling that the sale was in the public interest 
and that the retention by Western of the intangible profit would provide an in- 
centive for other carriers to make such sales. 

88 Delta Air Lines v. Summerfield, 347 U.S. 74, 79-80 (1954). 
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of regulation, as could be contended in the Western case, but rather one of 
competitive equality and public service; and on the basis of national eco- 
nomic and public policy, its action was perfectly tenable. 

The remaining problem is to determine how this policy may be given 
effect. In light of the Court’s decision, it is extremely improbable that the 
statute may be reinterpreted. The proper remedy, as the Court pointed 
out,3® would seem to be in Congress. It is well within the power of Congress 
to grant the Board a measure of discretion under which it could balance 
the absolute “need” of the carrier with the purpose and policy of the Act.*® 
The needed discretion could be supplied through an amendment to the pres- 
ent Act. Such a discretionary grant would, however, involve many problems. 
The most fundamental problem would probably arise in wording the amend- 
ment so that the Board could exercise discretion in suitable instances, and 
yet not have the power to regulate completely the industry. One of the funda- 
mental tenets of both the Act and the Board is that the industry should 
advance through competition. With this fact before Congress it would seem 
possible to amend the subsidy provision so that the desire for competitive 
equality could be balanced with the carrier’s need, in determining the sub- 
sidy rate. The advisability of such action is apparent from an examination 
of the factors which influenced the Board’s interpretation. 





DIGEST OF RECENT CASES 


MUNICIPAL REGULATION — COUNTERCLAIM 
By “RELATED” DEFENDANTS 


All American Airways, Inc. v. Eldred 
209 F. 2d 247 (2d Cir. Jan. 4, 1954) 

Plaintiff airlines previously brought an action against the Village of 
Cedarhurst, New Jersey, its Mayor, and certain other individuals, to declare 
illegal and enjoin, an ordinance which prohibits low flying over the Village. 
The defendants, both as individuals and on behalf of all the property owners, 
asserted the validity of the ordinance, and sought an injunction against low 
flying and the operation of a runway by the plaintiffs. The plaintiffs have 
succeeded in having the counterclaim dismissed as to “related” defendants, 
thus removing all connotations of a spurious class suit which stands as an 
invitation to others to join, even though not binding upon them if they do 
not join, In the opinion of the court, such a motion could not be appealed, and 
that the effect would not deprive persons not a party to the suit of their 
possible rights. The court expressed the feeling that in attempting to settle 
all the questions of the litigation, all claims would be heard, whenever pre- 
sented to the court, and that this action would not deprive them of this right. 


ADMINISTRATIVE LAW — CAB — INTERLOCKING 
DIRECTORSHIPS 


Lehman v. Civil Aeronautics Board 
Pan American World Airways v. Civil Aeronautics Board 


209 F. 2d 289 (D. C. Cir. Aug. 6, 1953) 


The plaintiffs have made application for CAB approval of certain inter- 
locking directionships under section 409 (a) of the CAA. The first applica- 


39 347 U.S. 67, 80 (1954). 
40 This was done for example in the Emergency Price Control Act of 1942, 
56 Stat. 24, 50 U.S.C. App. 902(e) (1942), which authorized the Administrator 
. to make subsidy payments to domestic producers of such commodity in such 
amounts and in such manner and upon such terms and conditions as he determines 
to be necessary to obtain the maximum necessary production thereof . 
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tion concerns the position of Robert Lehman on the Board of Directors of 
Pan American Airways, and also on the Board of the United Fruit Company. 
Since these two companies serve the tourist trade in the Caribbean area, 
the CAB considered them to be in competition. This was done despite the 
difference between the “fast’’ air service as compared to the “leisurely” 
steamship service. The court agreed that there was an “opposition of in- 
terest” between the two carriers, and that it had not been shown that the 
public interest would not be affected by such an interlocking directorship. 

The second application concerns members of the Lehman Brothers In- 
vestment Banking firm taking positions as directors of Pan American, 
National Airlines, American Export Lines, Continental Airlines, and Con- 
solidated Vultee Aircraft, all companies operating in the aeronautical field. 
The CAB disapproved the positions on the ground that a partner of Lehman 
Brothers is a “representative of another partner who is a director of another 
company in the aeronautical area.” The court of appeals in affirming the 
action of the CAB, held that the mere fact the “community of interest” 
exists in the partnership does not mean that the relation must be rejected. 
Rather the decision must be reached in light of all the surrounding circum- 
stances. The deciding factor in the Lehman situation appears to be that the 
banking firm has an interest in the underwriting of securities and the 
negotiation of mergers within the airline industry. 

Judge Prettyman dissented as to the first application on the ground that 
no competition existed between the two carriers; and as to the second appli- 
cation, on the ground that the word “representative” should not be construed 
as broadly as the Board and the court did in this case. 


TORTS — CAUSE OF ACTION — ASSIGNMENT OF RIGHT TO SUE 


Komlos v. Compagnie Nationale Air France 
209 F. 2d 436 (2d Cir. Dec. 30, 1953) 

A passenger on one of the defendant’s aircraft was killed in a crash in 
Azores, a territory of Portugal. Plaintiff, acting as next to kin, filed a claim 
under the New York Workmen’s Compensation Act, and received thereunder 
an award. Subsequently, the estate of the deceased commenced an action 
against the airline for wrongful death, claiming “moral damages” under the 
law of Portugal. The defendant airline sought to have the suit dismissed 
on the ground that under the New York compensation act, where a dependent 
elects to receive an award, and does not sue the tort-feasor within six months 
after the award, the insurance carrier for the Compensation Board is given 
a statutory assignment of the right to sue. Under the facts the suit by the 
estate was brought two months after the expiration of the six month period. 
Subsequently the insurance carrier sued also, and the defendant moved to 
dismiss the suit of the estate on the ground that the action belonged to the 
insurance company, which motion was granted. 

On appeal the court reversed, holding that while there were two items 
of damage (negligence and moral), there was only a single indivisible cause 
of action. Since the New York law does not recognize the “moral damages” 
concept of the law of Portugal, the estate is the only party that can bring the 
action, and to permit the insurance carrier to sue, would permit the splitting 
of the cause of action, which should not be permitted in the opinion of the 
court. 


REAL PROPERTY — PUBLIC USE — REVERTER 
Christman v. City of Wichita, Kansas 
209 F. 2d 639 (10th Cir. Jan. 27, 1954) 


The United States has brought a proceeding to condemn property of the 
City of Wichita originally condemned by the city for use as a municipal 











JUDICIAL 247 


airport. Christman, and other intervenors, seek damages for the taking of 
their property on the ground the estate of the city has been forfeited, be- 
cause of mis-use, and non-use, and has reverted to them. This is claimed 
irrespective of the fact that the city condemned the property for use as an 
airport in 1941. It was held under the Kansas law, that neither mis-use nor 
non-use will bring about a reverter of property dedicated to public use. 
Further the court held that by the use of the property as a gunnery range 
for the Air Force, a parking ramp for planes, and by fencing the area, the 
city had made an incidental, and not inconsistent, use of the property in 
line with the original public purpose. 


DAMAGES — AMENDING COMPLAINT — PUNITIVE DAMAGES 


Borup v. National Airlines 
117 F. Supp. 475 (S.D. N. Y. Jan. 4, 1954) 

Plaintiffs, in actions for death and injuries arising out of the crash of 
one of the defendant’s aircraft in Elizabeth, New Jersey, seek to amend 
their original complaint so as to seek punitive damages. The defendant 
complains that these allegations state a new cause of action, and are barred 
by a one year limitation as set out in the tariff provisions filed with the 
CAB, which provisions were part of the contract of carriage. 

The amendment was allowed under Rule 15 (c) of the Federal Rules of 
Civil Procedure, on the grounds that “an amendment is considered to relate 
back to the original complaint whenever the new claim ‘arose out of the 
conduct, transaction, or occurance set forth . .. in the original pleading.’ ”’ 
The court felt that the amendment does no more than define with greater 
particularity the alleged negligence, and claim additional damages. The 
question of the defendant’s ability to limit liability by the tariff provision 
was not reached by the court. 


TORTS — FEDERAL TORTS CLAIMS ACT — EVIDENCE 


Curtis v. United States 
117 F. Supp. 912 (N.D. N. Y. Sept. 18, 1953) 

Plaintiff, operator of a mink farm, sued the Government for damages 
to his young minks when two airplanes flew very low over his farm from 
the direction of a Government Air Base. While accepting the inference that 
the planes were owned by the Government, the court refuses to find that the 
planes were operated by government agents within the scope of their em- 
ployment. Construing section 1346 (b) of the Federal Tort Claims Act very 
strictly the, court observes that the damage might have been caused by 
members of the National Guard, not in federal service, instead of military 
personnel. 


DAMAGES — MEASURE OF — NOMINAL DAMAGES 


Snyder v. United States 
118 F. Supp. 585 (D. Maryland, Dec. 23, 1953) 

Consolidation of seven suits against the United States for damages 
arising from the crash of an Air Force plane, abandoned for mechanical 
reasons, into a home resulting in the death of three persons and serious 
injuries to three others. In determining damages, the court, in a wrongful 
death action, allowed recovery of the amount a deceased spouse would have 
spent for his family, if invested at a rate of 314% for his life expectancy, 
and also allowed the estate recovery for the pain and suffering of the de- 
ceased. 

In another action for the wrongful death of two girls, of the ages of 
eight weeks, and of six years, the court rejected the contention of the gov- 
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ernment that the probable earnings to the father should be offset by the 
amounts that the father would have to expend in rearing the children. The 
court also took into account the possibility that the child might have con- 
tributed to the support of the parent after reaching majority, therefore 
awarding more than mere nominal damages. 


CONTRACTS — INSURANCE — DUTIES OF PILOT 


Smith v. Metropolitan Life Insurance Co. 
102 A.2d 797 (Sup.Ct. N. J. Feb. 8, 1954) 

Suit to recover on two policies of insurance that the defendant carried 
upon the life of plaintiff’s husband. The deceased, a licensed pilot, had rented 
a plane, and took with him as a passenger a person who was not a licensed 
pilot. The two occupants of the plane were found in it after it had crashed 
into the Atlantic. The policy in question did not assume liability for death 
as the result of “travel or flight in any species of aircraft if the insured 
has any duties relating to such aircraft or flight.” The court found for the 
defendant, rejecting the argument that since the plane had dual controls, 
the deceased might not have been the pilot. Since the deceased was the only 
person aboard the plane who had a pilot‘s license, he had “duties” or respon- 
sibility for performance of acts relative to the aircraft, thereby precluding 
liability under the policy. 


TORTS — PROPRIETARY AND GOVERNMENTAL 
FUNCTIONS OF MUNICIPALITY 


Imperial Production Corporation v. City of Sweetwater, Texas 
210 F. 2d 917 (5th Cir. Feb. 23, 1954) 

Owners of aircraft destroyed by fire in a municipal airport, sue the City 
of Sweetwater for damages, alleging that the storage of airplanes is a 
proprietary and not a governmental function. In affirming the court below, 
it was held that the intent of the statute giving municipalities power to 
operate airports was to exempt them from tort liability, and hence the city 
was here involved in a governmental operation. It was further held that the 
governmental immunity was not eliminated because of the activity of storage 
of the aircraft. 











BOOK REVIEW 


PRECIS ELEMENTAIRE DE DROIT AERIEN, by Max Litvine. 
Brussels, Etablissements Emile Bruylant, 1953. pp. 259. 


Mr. Litvine, the secretary of the Conseil d’Administration of the Belgian 
national airline known as SABENA, joins the growing list of aviation 
lawyers usefully engaged in presenting statements of the international and 
national law of aviation as seen from the standpoint of some one nation. 
Shawcross & Beaumont have depicted the English approach; Goedhuis and 
Kamminga have written for The Netherlands; Lemoine’s great French 
work has been followed by two excellent shorter works by Juglart and by 
Chauveau. Meyer has given a German pre-view. Now we have the Belgian 
view. With each new volume, the skill, clarity and accurate condensation 
has notably improved. 

It may be difficult to improve on Mr. Litvine’s work, which brings the 
Belgian account down to October, 1952. In 250 pages he encompasses the 
aspects dealt with by Lemoine in three times as many; but this is accomp- 
lished by copious and generous references to more extended discussions of 
points by other writers. So we have here, in pocket-size, a vade mecum to 
the international aspects and to their application in Belgium. It is a mas- 
terly compression. 

Belgium, we learn, has accepted the Warsaw Convention as to air car- 
riage of passengers and goods, not only internationally but as domestic law 
—in which it has been followed by Germany, The Netherlands, the four 
Scandinavian States, Switzerland, Italy, as well as by Brazil, and most 
recently by Britain. Also Belgium has enacted the Rome Convention of 
1933 as to damage by aircraft on the surface; and it apparently cannot be 
said that the Belgian domestic application has proved the burden so ardently 
feared by many critics. Thus Belgium is an outstanding leader in equating 
its internal aviation law with the three great multilateral conventions, War- 
saw, Rome and Chicago. But it has not yet accepted the Geneva 1948 Con- 
vention on Rights in Aircraft and Mortgages. 

As to the United States, Mr. Litvine remarks that our jurisprudence 
in accident matters is trés variable; and indeed it is. The reader might be 
somewhat enlightened by saying that our tort cases are usually decided by 
juries; and that our tort law, and especially our wrongful death law is split 
up into forty-eight independent State sectors, as well as the District of 
Columbia, territorial and “possession” sectors, alongside which a Federal 
aspect is creeping back despite the doctrine of Erie v. Tompkins. But most 
incomprehensible to our foreign friends is our devoted attachment to the 
view of public policy which forbids a carrier and his passenger to agree in 
advance on any standards of liability, leaving it to the widows and widowers 
to discover, after the disastrous event, where perchance their legal rights 
may arise and what they may amount to. This is indeed the breeder of that 
mass of accident litigation which distinguishes the United States from all 
the other nations in these days. 

In so large a field, a few slips seem bound to occur. The bibliography 
overlooks Ambrosini’s Corso, in Spanish, published in Buenos Aires; the 
joint work of Riese and Pittard on Swiss Law; Rhyne’s book on Airports 
and the Law; Wilberforce’s penetrating article on the Geneva Rights in 
Aircraft Convention in the Journal of Comparative Law; Guldiman’s work 
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in Zurich, and Kamminga’s new book on the Aircraft Commander. Curious- 
ly it does not list the second (1950) edition of Shawcross & Beaumont, which 
is much better than the listed edition of 1945. 

Also it seems that the Air Law Review of New York University, pub- 
lished from 1930 to 1943, was not available to the author; nor were the 
CAB Reports or the Annual Surveys of American Law. European libraries 
are unhappily lacking in American materials for the 1930s and the war 
years—a lack which some of the great Foundations might well help in 


correcting. 
Arnold W. Knauth* 
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